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ACTION. 


1. When action lies for rents received.—A person who receives the rents 
of lands, while in possession under claim of title adverse to the 
plaintiff, is not liable to the plaintiffin an action for money had 
and received, although a suit in equity was at the time pending 
to hold him liable as trustee of the lands for the benefit of the 
plaintiff. Lockard vr. Barton, 189. 

Action hy principal, on coutract of lye vt.—When an agent makes 
a contract for the benefit of his principal, whose name is rot dis- 
closed, the principal may sue on it in his own name. Bell ¢. 
Reynolds & Lee, 511. 

Action for fraud ; lies when.—A fraud which entitles a purchaser of 
property to a right of action for deceit, ordinarily consists in the 
misrepresentation or concealment of a material fact, on which he 
has a right to rely, and does rely, operating aa inducement to the 
contract, whereby he is deceived or injured. [tis not indispensa- 
ble that it should be the sole inducement; if it contribute mate- 
rially, it is sutlicient ; and in case of active representations, knowl- 
edge ot its falsity is not essential. Jordan d& Non rv. Pickett, Sol. 

Same.—Silence, to be an actionable fraud, must relate to material 
matter, known to the party, and which it was his duty to com- 
municate under the circumstances. Though a concealment may 
be tantamount to a misrepresentation, every omission to disclose 
facts, though material, is not necessarily fraudulent, The true 
rule lies between the civil law, requiring the seller to disclose 
every defect known to him, and the rule adopted in some cases 
requiring the purchaser to make inquiry, omitting it at his peril. 
Th. 331, 

Same.—The concealment must be for the purpose of continuing a 
false impression or delusion under which the purchaser has fallen, 
or of suppressing inquiry and thereby effecting a sale—with in- 
tention to conceal or suppress, and it must operate an induce- 
ment to the contract. Jhb. 337, 
came.—When the means and sources of information are equally 
accessible to both parties, the ignorance of the purchaser is re- 
warded as self-deception, unless art or artifice is employed to pre- 
vent investigation, or stifle information. If this be not the case, 
when it rests in the personal knowledge of individuals unknown, 
or exclusively within the knowledge of the seller, the conceal- 
ment of a material fact, though without art or artifice, is willful 
or intentional, and sufficient to sustain arightof action. Jb. 837, 

Same.—Fraud and damage must concur, to furnish a cause of ac- | 
tion, the damage being the natural and proximate consequence 
of the fraud. The concealment, however material, which is not 
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a moving inducement to the purchaser, works him no injury. 
Th. 3381. 

8. Action on account for price of liquors sold; production of license. 
Under the statute which declares that ‘tno person must obtain a 
judgment upon any account, any item of which is for vinous or 
spirituous liquors in less quantities than a quart, without pro- 
ducing to the court a license showing his authority to retail at the 
date of such item’? (Code, § 1546); the defendant may waive the 
benefit of this defense, and when it is waived, a judgment. ren- 
dered on such account, without the production of the license, is 
not void.  Rasherry ¢. Palliam, 191, . 

9 Same; when statute must be pleaded ; burden of proof.—When the 
action is founded on a note, which does not disclose that any part 
of the consideration is the price of such liquors, the statute must 
be specially pleaded, and is not available under the plea of want 
of consideration, or failure of consideration ; but the plea, though 
asserting a sale of spirituous liquors by retail without license, 
does not impose on the defendant the burden of proving the want 
of license. Th. 197, 

10. Same; evidence as to consideration of note or account.—The action 
being on anote, and the plaintiff's itemized account, for which it 
Was given, being excluded as evidence, on the defendant’s ob- 
jection, because of the items of spirituous liquors, the defendant 
can not use those items as evidence showing the consideration of 
the note; but the plaintiff testifying as a witness for himsell, to 
the sale of goods and merchandise, as the consideration for the 
note, the defendant may cross-examine him as to the particular 
items. Jhb. 191. 

ll. Action against partnership, and against partners individually; service 
of process, and recitals as to appearance; amendment of clerical 
misprision.—In an action against a partnership by its firm name 
only, process being served on one or more of the partners, a judg- 
ment may be rendered against the partnership, which will bind 
the joint property of all the associates (Code, § 2904); but, when 
the individual partners are named as defendants, though they are 
described as doing business under the partnership name, judg- 
ment can only be rendered against those who are served with 
process, and a recital of the appearance of the parties will be con- 
strued to apply oniv to those who are shown to have been served 
with process; and if judgment is entered against all, the error 
will be regarded as a clerical nisprision, and will be amended at 
the cost of the appellants. Ladiga Saw-Mill Co. v. Smith, 108. 

12. Action at law by mortgagee.—The mere fact that a creditor holds a 
mortgage, or other like security for his debt, does not interfere in 
any manner with his rights to sue at law, and reduce his claim to 
judgment. Williams rv. Cor, 325. 

13. Name; transfer of interest in mortgaged property.—When the plain- 
tiff holds an undisputed debt against the defendants, who have 
executed toa third party a deed of trust for the benefit of all their 
creditors, the fact that the plaintiff has sold to another ‘tall his 
right, title and interest in the assigned property’? and given a 
credit on the note for the amount thus received, and by the trans- 
fer expressly reserved his claim for the balance due, and that the 
property conveyed by the deed of trust was more than suflicient 
to pay all the debts of defendants, can not defeat his right of re- 
covery at law. At law, these facts operate only as a release of 
the security, which would enure to the benefit of the other cred- 
itors, or, when they were fully satisfied, to the ultimate benefit of 
the grantors in the deed of trust. Jb. 225, 
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14. Action against married woman, relieved of disabilities of coverture. 
A decree of the chancellor relieving a married woman of the dis- 
abilities of coverture (Code, $2731), although it does not confer on 
her a general power to contract, expressly authorizes her to 
“bay,” and makes her liable ‘‘to be sued as a femme sole;’’ and 
having bought goods on credit, she mey be sued at law, anda 
personal judgment rendered against her. Parker vr. Roswald & 
Stoll, j26. 

15. Action for property conveyed by husband to wife.-—A conveyance of 
property by the husband, to the wife directly, does not create in 
her any legal title, and is not available to support an action at 
law by the wife, but the action, if founded on the legal title, may 
be brought by the husband as trustee; ‘tand when the recovery 
rests wholly on upholding and enforcing the equitable title or 
claim of the wife, resort must be had to a court of equity, which 
alone is competent to give effect to such conveyances.’’ Loeb & 
Bro. v. Manasse 8, 900, 

16. .letion for rent of wite’s lands: whois proper party plaintif.—When 
the rents, income and profits of the wile’s statutory estate, are the 
mere incident of a suit for the recovery of the corpus, the action 
ix properly brought in her name as sol» plaintiff; but, when they 
are the subject of a separate suit, and accrue after marriage, the 
husband may recover them by action in his own name; and the 
fact that the lease was made by the wife dum sola does not affect 
his right of action. (Overruling Boggs rv. Price, 64 Ala. 514.) 
Welliamson v. Baker, 590, 

17. Action against judicial oficer.—In granting or refusing a license to 
retail spirituous liquors, under the provisions of the act approved 
February 17th, 1885 (Sess. Acts 1884-5, p. 179), whether the ap- 
plication is contested or not, a judge of probate acts, not ministe- 
rially (as under former statutes), but judicially, or in a quasi- 
judicial capacity. Dunhar v. Frazer, 508, 


ADVANCES TO MAKE CROP. 


lL. Supliiciency of afidarit.—A attidavit for an attachment, to enforce a 
statutory lien for advances to make a crop (Code, § 3286), must 
state the nature or kind of articles advanced, whether mules, 
horses, oxen, necessary provisions, &e.; and a general averment 
that advances were made to enable the defendant to make acrop, 
is insufficient. Beard, Wright & Hamil v. Woodard, 317. 


ADVERSE POSSESSION. 


lL. Between co-terminous proprietors separated by partition fence. 
Where a partition fence is extended by one of two adjacent 
owners, so as to embrace within his inclosure a portion of his 
neighbor’s land, through inadvertence, ignorance of the location 
of the true line, or for purposes of convenience, but intending to 
claim only to the true boundary line, wherever it might be, such 
possession of the excess would not be adverse to the true owner, 
Alevander v. Wheeler, 167. 

2. Possession under verbal contract. —Possession of land taken under 
a verbal sale or exchange, and held under claim of ownership, 
is adverse, and may ripen into a tithe under the statute of limita- 
tions. Tb. 167. 

3. Proof of adverse possession —To make out the defense of adverse 
possession for ten vears before suit brought, it is not necessary 
to prove actual occupaney by the defendant himself—it may be 
by himself, or by tenants holdingunder him. Elliott «. Dycke, 150." 

4. Adverse poss ssion, as between laadlord and tenant.—While a tenant 
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is estopped from denying the title of his landlord, so long asthe 
relation exists and is recognized between them, he may repudiate 
the relation, and set up an adverse claim and possession in him- 
self, which may ripen into a title under the statute of limitations ; 
but such hostile claim on his part operates a forfeiture of the 
lease, at the election of the landlord, who may at once eject him 
as atrespasser. Wells rv. Sheerer, 142. 

Same.—When the tenant sets up adverse possession in himself, in 
defense of an action by the landlord under whom he entered, 
knowledge of such adverse holding must be brought home to the 
landlord, or notice of collateral facts from which such knowledge 
will be inferred. Jb. 142. 

What constitutes adverse possession.—The possession of a mere tres- 
passer, entering and holding without claim of right, is not adverse 
to the rightful owner, and does not ripen into a title by lapse of 
time, norinvalidate a conveyance by the owner to another person. 
Bernstein v. Humes, 134. 

Forfeiture of title by want of posse ssion.—The mere fact that the 
owner of real estate ‘has not had possession of it, claiming title 
to it,”’ for more than twenty years, in the absence of any adver- 
sary claim or possession, does not work a forfeiture of his title. 
Th. 134. 

Actual and constructive possession.—Actual possession of part of a 
tract of land, under claim and color of title to the whole, draws 
to it constructive possession of the entire tract within the boun- 
daries specified; but the possession of a mere intruder extends 
only to the part actually occupied by him, although he occasion- 
ally cuts timber from the uninclosed portions; and a purchaser 
from him, entering under a writing which constitutes color of 
title to the whole, acquires no title to the entire tract until his 
own possession has continued ten vears. Burke rv. Mitchell, 61. 

Title acquired by adverse possession.—An uninterrupted adverse 
possession of land for ten years clothes the possessor with a title 
which will either sustain or defeat an action of ejectment. Th. 6/. 

Computation of time.—In the computation of time necessary to 
perfect a bar under the statute of limitations, only the time 
which elapsed before the commencement of the suit can be con- 
sidered. Beard v. Ryan, 37. 

Continuity of possession.—Unbroken continuity of possession is an 
essential element of an adverse holding, such as will ripen into 
a title under the statute of limitations, except where it is inter- 
rupted by mere intruders, who are ejected by a prompt resort to 
legal remedies. Jb. 37. 

Advers: possession by purchaser or sub-purchaser.—W hen a pur- 
chaser of land, under an executory contract, is let into possession, 
not having paid the purchase-money, nor received a conveyance, 
his possession becomes adverse when he pays the purchase- 
money, and not before; but, if he sells and conveys to a third 
person, who pays the stipulated price, and is placed in posses- 
sion, the possession of such sub-purchaser is adverse to the orig- 
inal vendor, and will ripen into a title under the statute of limita- 
tions, although the first purchaser never paid the purchase- 
money, and never acquired any title. Jb. 37. 

Rents received by adverse possessor.—A person who receives the 
rents of lands, while in possession under claim of title adverse to 
the plaintiff, is not liabie to the plaintiff in an action for money 
had and received, although a suit in equity was at the time pend- 
ing to hold him liable as trustee of the lands for the benefit of the 
plaintiff. Lockard v. Barton, 189, 
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1. Deed of corporation. executed by agent.—A corporation can not ap-* 
point an agent to convey lands, exce;.t by the vote of its directors, 
or other managing board, in whom the power to sell is reposed 
by charter, or by the general law ; and without legal proof of such 
corporate act, a deed purporting to be executed in its name by 
an agent is not evidence of title. Standiferv. Swann & Billups, 88. 

2. Same; estoppel by ratification of agent’s act.—lf the corporation be 
held to have ratified the acts of one assuming to act as its agent 
in selling and conveying lands, by its knowledge of the fact that 
he was so acting, such ratification would only operate as an equi- 
table estoppel, of which courts of law can not take cognizance 
in an action involving the legal title. Jb. 88. 

3. Proof of agency.—As a general rule, the fact of agency can not be 
established by proof of the acts of the professed agent, in the ab- 
sence of evidence tending to show the principal’s knowledge of 
such acts, or assent tothem; yet, where the acts are of such char- 
acter, and so continuous, as to justify a reasonable inference that 
the principal had knowledge of them, and would not have per- 
mitted them if unauthorized, the acts themselves are competent 
evidence of the ageney. Reynolds v. Collins, 94. : 

4. Same; by corporation.—Record or written evidence of the appoint- 
ment of a bank cashier, or other agent of a corporation, is not 
required ; it may be inferred from an adoption or ratification of 
his acts, as in the ease of a natural person. Jb. 94. 

5. Married woman as agent. —A married woman is capable of being 
appointed and acting as the agent of a third person, without the 
consent of her husband: she may execute a power without his 
co-operation, and her acts as such agent impose no legal liability 
on him; and the knowledge or consent of the husband does not 
conter, by operation of law, any authority on him to do any act, 
in the scope of the wife’s agency, so as to bind her principal. 
Pullam v. The State, 31. 

6. Embezzlement by agent.—The word agent, as employed in the stat- 
ute (Code, § 4877), is used in its popular sense ; meaning one who 
undertakes to transact some business, or to manage some affair, 
for another, by authority, and on account of the latter, and to ren- 
der an account of it; it imports a principal, and implies employ- 
ment, service, delegated authority to do something in the name 
and stead of the principal; and it does not include a mere naked 
bailee, who holds possession wholly and exclusively for the ben- 
efit cf the bailor, Jb. 37. 

Husband as agent of wife-—A married woman, owning an equitable 
separate estate, may authorize her husband to manage it as her 
general agent; and the fact of such agency being clearly shown, 
the same incidents attach as in the case of any other general 
agency, and she is bound by his acts as any other principal would 
be bound. Louisville Coffin Co. v. Stokes, 372. : 

. Liability of wife’s equitable estate, for debts contracted by husband as 
agent.—If a married woman, owning an equitable separate es- 
tate,, invests her money in a particular business, which she au- 
thorizes her husband to conduct and manage as her genera! 
agent, she can not avoid liability for debts contracted by him in 
the purchase of merchandise within the scope of the business, in 
the natural and usual mode of conducting such business, by al- 
leging secret authority and instructions to buy for cash only. 
Ib. 372. 

Liahility of principal for acts of agent.—The authority of a general 
agent is measured by the usual scope and character of the busi- 
ness he is empowered to transact; and for any act done by him, . 
which is natural and customary in the management of such busi- 
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ness, the principal can not avoid liability because of any se- 
eret instructions or limitations imposed on the agent. Jb. 372. 


10. Ratification of assumed agency.—Athirmance of an assumed agency 
. . . . ~ . 


in the disposition of property, When made with full knowledge of 
the facts, isa single act; and when a party bas once ratified such 
transaction, he can not afterwards be heard to disaflirm it, when 
it turns out different from his expectations. Whitfield r. Riddle, 
99, 

Action hy principal, on contract of age nt.—When an agent makes 
a contract for the benetit of his principal, whose name is not dis- 
closed, the principal may sue on it in his own name. Bell vr. Rey- 
nolds & Lee, 511. 


12. Employment and compensation of agent, under special contract with 


railroad company.—A written instrument, signed only by a_rail- 
road company, by which, in consideration of a promise by the 
owner of lands to convey to it a right of way through his lands, 
the company binds itself (1st) to pay him a specified sum of 
money, (2d) to establish a station or depot at or near a named 
road-crossing, (3d) to fence the track through his lands, (4th) to 
locate the houses for the section hands at or near the station, and 
(Sth) to appoint him agent for said) station, to continue him as 
such so long as he faithfully discharged the duties of the agency, 
and to pay hima salary as agent of $30 per month, should the 
business of the station justify the same,—does not of itself, con- 
stitute him an agent of the railroad company at said station, on 
the completion of the road, but gives him an absolute right to 
demand the appointment; nor does it fix his compensation as 
agent at $30 per month, but leaves it to be determined by the 
amount of business done at the station, as computed by the cus- 
tomary percentage on receipts; but the promise of the company 
to appoint him as its agent is supported by a suflicient consider- 
ation, although there is no promise on his part to accept the 
uveney. Evans v. Railroad Co. 341, 


AMENDMENT. 


| 


~ 


Amendment by striking out party detendant; discontinuance.—In an 
action against several detendants, founded on a cause of action 
which is joint, or joint and several, a discontinuance as to one 
who is served with process, or an amendment striking him out as 
a party, except on some ground of personal defense, operates a 
discontinuance of the entire action. Jones +. Engelhardt, 505. 

Seme.—In an action against two or more, on a joint cause of ac- 
tion, a recovery can not be had on proof of a separate contract 
made by each; but, in an action against two, if the complaint 
contains only the common counts, and the evidence shows a sep- 
arate contract or liability on the part of one only, the name of the 
other may be struck out by amendment (Code, § 3156), or a dis- 
continuance entered as to him, without affecting the right to 
judgment against the first. Jb. 505, 

Limitation of action; amendmennt bringing ino new defendant. 
Ninety days being the period within which a statutory action 
must be brought to enforce a mechanic's lien (Code, § 3454), if 
the action is commenced against the husband alone, and the wife 
is brought in as a defendant, by amendment, after the expiration of 
ninety days from the filing of the lien, the statute is a complete 
bar in her favor. Svibs vr. Engelhardt, 508. 

almendiment of defective certificate. —When a justice of the peace has 
ceased to fill that office in the county, though filling the same 
office in another county, he has no authority to sign his name to a 
blank or defective certificate of acknowledgment, so as to make 
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the certificate operate by relation as of the day of its date. Car- 
lisle v. Carlisle, 542. 

Amendment of complaint, on appeal from County Court.—A_ state- 
ment of the cause of complaint prepared by the solicitor, on ap- 
peal from the County Court, is amendable, if anew and different 
case is not thus introduced. erry v. The State, 22. 

Amendment of judgment, onerror or appeal, —( in the trial of a statu- 
tory claim suit, the issue being found in favor of the plaintiff in 
execution, the judgment should be, not that he recover the prop- 
erty or its assessed value, but that the property is subject to the 
execution ; but this, being a clerical misprision, and amendable in 
the court below, will be corrected by this court at the costs of the 
appellant. Parker v. Wimberly, 64. 

Same, in action against partnership.— In an action against a part- 
nership by its firm name only, process being served on one or 
mere of the partners, a judgment may be rendered against the 
partnership, which will bind the joint property of all the associ- 
ates (Code, § 2904); but, when the individual partners are named 
as defendants. though they are described as doing business under 
the partnership name, judgment can only be rendered against 
those who are served with process, and a recital of the appearance 
of the parties will be construed to apply only to those who are 
shown to have been served with process; and if judgment is en- 
tered against all, the error will be regarded as a clerical mis- 
prision, and will be amended at the costs of the appellants.  La- 
diga Saw-Mill Co. rv. Smith, 108, 


ARBITRATION, AND AWARD. 


l. 


Submission of pending suit to arbitration; substitution of arbitrator. 
When a pending suit is, by agreement, submitted to the decision 
of three persons named as arbitrators, and the cause is continued 
to await their award (Code, § 3536); and the judgment-entry ata 
subsequent term recites that the parties came by their attorneys, 
and it was thereupon ‘‘ordered by the court’? that another person 
“be appointed arbitrator instead of?’ one of the three first ap- 
pointed; if this shows an appointment by the court, and not by 
the parties, the irregularity is waived, unless objection is made to 
itin the court below. Chapman v. Amimernan & Ewing, 408, 
‘Tontinuance be youd vert term; waiver of obj ction. —The statute pro- 
vides that “such continuance must not extend beyond one term, 
unless for good cause shown, or by consent ;’’ but, if the parties 
are present when an order is made at the second ensuing term 
after the submission, and do not object to it, the irregularity is 
waived. Dh. 40.3, 

Time within which award may be made.—When the submission is 
dated September Ist, and provides that the award shall be ren- 
dered within thirty days, an award rendered on the Ist October is 
within its terms. Jb. 400. 


~ 


4. Conclusiveness of award; parole ridence of mistakes. —An award, made 


in substantial conformity to statutory requirements, and determ- 
ining with proper certainty all the matters submitted, is final and 
conclusive between the parties, unless impeached for fraud, par- 
tiality or corruption on the part of the arbitrators (Code, § 3547) ; 
and the oral testimony of the arbitrators themselves can not be 
received, on motion to enter up the award as the judgment of the 
court, to show errors or mistakes in their decision. Jb. 408. 
Return of award to court; mandamus to compel.—-When an award 
has been duly made and signed by the arbitrators, the party in 
whose favor it is rendered has a legal right to have it returned to 
the clerk of the court, in order that judgment may be entered upon 
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it; and if, having been duly returned, it is subsequently with- 
drawn by ove of the arbitrators, before judgment has been en- 
tered up on it, mandamus lies to compel its restoration to the 
files. Jb. 408, 


ASSAULT, See Crimixat Law, 4. 
ASSIGNMENT. 


1. Of note for rent. —Rent is an incident to the reversion, and passes to 
a purchaser or assignee, unless severed; but, a note given for 
rent being assignable, and being assigned before a sale and con- 
veyance of the premises to the lessee himself, the rent is thereby 
severed from the reversion, and the assignee is entitled to recover 
it. Ala. Gold Life Tus. Co. v. Oliver, 158. 

Of witness-certificate. —A witness-certificate, not being commercial 
paper, is subject in the hands of an assignee, when transferred 
after maturity, to a set-off which was available against the wit- 
ness himself. Campbell & Wright +. Conner, 271. 

3. Assignment for benefit of creditors; what passes by.—An assignment 
for the benefit of creditors, conveying all of the debtor’s ‘*goods 
and chattels, bonds, notes, books, accounts, claims, demands, 
choses in action, judgments, evidences of debt, and property of 
every name and nature whatever,’’ passes to the assignee money 
in the hands of the sheriff collected under execution. Reynolds 
vr. Collins, 94. 

4. Same ; proof of consideration.—In a contest between an attaching 
creditor and the trustee in an assignment for the benefit of cred- 
itors, there being no proof of actual fraud in the execution of the 
assignment, and the debt of the attaching creditor not then being 
in existence, the recitals of the assignment, as to the existence of 
debts, are sufficient to sustain it; but, if the debt of the attaching 
creditor was antecedent and existing, the existence of debts must 
be shown by the assignee by evidence other than the recitals of 
the assignment, and the existence of other debts than that of the 
attaching creditor must be proved. /h. 94. 


ATTACHMENT, AND GARNISHMENT. 


L. Sufficiency of afiidavit.—An affidavit for an attachment to enforce 
a statutory lien for advances to make a crop (Code, § 5286), must 
state the nature or kind of articles advanced, whether mules, 
horses, oxen, necessary provisions, &c.; and a general averment 
that advances were made to enable the defendant to make a 
crop, is insufficient. Beard, Wright & Hamil v. Woodard, 317. 

2. Attachment and garnishment on foreign debt.—A debt due by a for- 
eign corporation to one of its employees at the place of its dom- 
icile, not being within the jurisdiction of the courts of Alabama, 
can not be reac’ ed and subjected by a creditor here, by attach- 
ment against the non-resident debtor and garnishment against the 
corporation. L. & N. Railroad Co. vr. Dooley, 524. 

53. Garnishment against stockholder, as debtor of corporation.—A_ stock- 
holder’s unpaid subscription for stock, for which he has given his 
note to the corporation, is a legal liability on which an action of 
debt or indebitatus assumpsit may be maintained by the corpora- 
ration; and which may, therefore, be reached and subjected by 
garnishment at the suit of a creditor of the corporation. Wool- 
dridge v. Holmes, 568. 

4. Same; transfer of note as collateral security.—lf a corporation trans- 
fers a stockholder’s note for his unpaid subscription, as collateral 
security for a loan of money, and, the lender becoming bankrupt, 
the debt and note are sold by his assignee in bankruptcy; the 
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purchaser at the sale, having obtained a judgment against the 
corporation, may by garnishment subject the debt due by the 
stockholder, although he might also maintain an action on the 
note. Jb. 568. 

5. Compelling answer by garnishee in open court.—A_ garnishee *‘ may, 
if required by plaintiff, be examined orally in the presence of the 
court’? (Code, § 3293); and this statutory provision, which is 
mandatory, is expressly made applicable to private corporations 
(§ 3267), and may be enfored against them by attachment, or by 
judgment xisi for want of answer, made absolute on continued 
refusal. Lv parte (., S. & M. Railway Co., 258. 

6. Defects available to garnishee, or to assignee as claimant.—When the 
attachment is regular, and issued by a proper officer, defects in 
the garnishment, or in the service thereof, are waived by the 
garnishee, if he appears and answers without objection ; and be- 
ing thus waived by him, an assignee or claimant of the fund ad- 
mitted to bein his hands, being brought in by notice, can not 
take advantage of such defects or irregularities. Reynolds rv. Col- 
lins, 94. 


~1 


Answer of garnishee; admissibility as evidence against claimant. 
Although the answer of the garnishee, admitting a fund in his 
hands belonging to the debtor, may not be necessary evidence on 
the trial of a contest with a claimant of the fund, yet its admis- 
sion as evidence against him can not injure him. Jb. 94. 

8. Presumption as to defendant’s residence, in support of officer’s return. 
To support a judgment by default, in an action commenced by 
attachment, which is levied on land, if the sheriff’s return states 
that he left notice in writing of the levy at the residence of the 
defendant (Code, § 3260), it will be presumed that the defendant 
resided in the county, although the record does not affirmatively 
show it. MeAbee v. Parker, 573. 

9. Variance between affidavit and complaint, as to amount of debt.—A 
variance between the atlidavit and attachment and the complaint, 
as to the amount of the plaintiff’s debt, can probably be taken 
advantage of only by plea in abatement; and it is not available on 
error, aiter judgment by default. Jb. 473. 

10. Intervention of third persons as parties.—Third persons, acquiring 
an interest in the property attached pendente lite, are neither 
necessary nor proper parties to the suit; and they can not claim 
the right to intervene for the protection of their interests, by 
moving a dissolution of the attachment, or a discharge of the 
levy. Ib. 573, 

ll. Same; errors not prejudicial to appellant; when bill of exceptions is 

necessary.—The defendant in attachment can not complain of the 

refusal to allow third persons to intervene as parties, since he can 
not be prejudiced by such refusal; nor is the refusal revisable on 

error or appeal, unless duly excepted to. Jb. 573. 


ATTORNEY AT LAW. 


1. Argument of counsel; discretionary power of court to interrupt.—The 
court has a discretionary power to require all legal propositions 
to be argued to the court, and not to the jury; and may properly 
interrupt counsel When reading from a text-book, and state that 
the princible announced is not correct. Harrison v. The State, 5. 

2. Reading extracts from adjudged cases to jury.—Counsel may read to 
the jury, in the presence of the court, as part of their argument, 
extracts from the published decisions of this court, when perti- 
nent to the questions involved in the case, and containing correct 
expositions of the law. Stewart v. The State, 436, 

3. .lttorney’s sees as damages.—Since any suit may, if undefended, 
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result in costs against the defendant, it can not be assumed in 
an action on an injunction bond, beeause there is no proof of 
present injury caused by the injunction and restraining order, 
that there was no o-casion to employ counsel to defend against 
it; nor does it lie in the complainant’s mouth, when sued on his 
bond, to say that his suit was so frivolous as not to require defense. 
Rosser v. Tanberlake, 162. 

4. Attorney's fee as costs. —An attorney’s fee, when taxed as costs in 
a chancery suit, accrues on the final determination of the cause, 
and not on the dissolution of a preliminary injunction, and be- 
longs to the complainant, if successful, notwithstanding the 
dissolution of the injunction. Jb. 162, 


BAIL. See Crmunxan Law, 5, 6. 
BANKRUPTCY. 

lL. Execution lien, as affected by bankruptey.—The lien of an execu- 
tion in the hands of the sheriff is not, in the absence of fraud or 
collusion, destroyed or displaced by the subsequent bankruptey 
of the defendant. Chadwick v. Carson, 116. 

2. Conreyances by bankrupt.—To avoid a mortgage, or other convey- 
ance, execated by a bankrupt within four months before the filing 
of the petition by or against him (U.S. Rey. Stat. § 5128), he 
must have the intent thereby ‘* to give a preference,’ and the 
vrantee must have ** reasonable cause to believe’’ that he is it- 
solvent, and that the conveyance is made ‘‘in fraud of the pro- 
visions of * the bankrupt law. Jhb. 7/6. 

3. Same; proof of notice of ‘usolvency.—The mortgage being éxecuted 
on the Ist Janusry, 1873, and the mortgagor being then in fact 
insolvent, the admitted facts, that it was known in November and 
December, 1872, in the business community where he lived, that 
he was embarassed, ‘and it became generally known from the 
Ist to the 10th January, 1873,” that he was insolvent, are not 
suflicient to raise the presumption that the mortgagee had notice 
of such insolvency on the Ist January, when it does not appear 
that he resided or was in the county at the time. Jb. 1/6. 

BARRATRY. 

= defense to action on policy.—A plea averring that the vessel 
was destroyed by the willful act of the master in setting fire to it, 
with the design of defrauding the insurers, ‘‘for the benefit or 
advantage, not only of himself, but also of the plaintiffs,’’ the 
owners of the insured cargo, is fatally defective on demurrer, 
since it does not show that the act was not barratrous. Phenir 
Insurance Co. vr. Moog, 284. 

2. Same.—When the master of a vessel is the sole owner of it, he can 
not commit an eet «f barratry by the willful destruction of the 
vessel; but, when he is only a part-owner, he may, by the will- 
ful destruction of the vessel, commit a barratrous act against the 
other part-owners of the vessel or cargo. Jb. 284. 


BASTARDY. 


- Suffici ney of complaint and warrant.—A warrant of arrest issued by 
a justice of the peace, which, following the atlidavit or complaint 
on which it was founded, states ‘‘ that the offense of bastardy 
has been committed, and that A. B. is guilty thereof,’ is void on 
its face, and will not support proceedings under the bastardy 
statute. Collins rv. The State, 433. 


. 
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BILL OF EXCEPTIONS. 


1. When necessary.—In a suit commenced by attachment, the refusal 
to allow third persons to intervene as parties is not revisable on 
error or appeal, unless duly excepted to. MeAbee vr. Parker, 578. 

2, Sames in eriminal case.—To enable this court to revise the decision 
on a question of law in a criminal case (Code, § 4979), which does 
not appear distinetly on the record, it must be reserved by bill of 
exceptions. Bolling vr. The State, 469, 

3. General exception to cutive charge.—A general exception to an en- 
tire charge, containing several separate and distinet clauses, 
some of which are free from error, can not be sustained.  Johu- 
son & Thornton ve Allen & Jemison, 387. 

4. Same; when sufiicient.—When a charge given consists of but a 
single sentence, containing several clauses connected and de- 
pendent throughout, a general exception to the entire charge 
is sufficiently specific and definite to reach error in any part of it. 


Bernstein v. Humes, 124. 
SILLS OF EXCHANGE, AND PROMISSORY NOTES. 


1. Commercial paper; rights of holder as against indorser, under condi- 
tional indorsement.—The holder of commercial paper, acquiring it 
in the due course of trade, for valuable con-ideration, without 
notice of conditions or restrictions imposed by an indorser on the 
use of his indorsement, may recover against such indorser. First 
National Bank v. Dawson, 62. 

Sames burdeu of proof as to notice.—On the question of notice rel 
vow by the holder, of such conditions or restrictions imposed by 
the indorser, the burden of proof is on the defendant; and a 
charge whieh instructs the jury, ‘‘ that where valid defenses are 
shown to exist against negotiable paper, if the holder would pro- 
tect himself against them, he is required to show that, in good 
faith, fora valuable consideration, without notice of its infirmi- 
lies, he aequired the paper before maturity,’’ misplaces the bur- 
den of proof as to notice, and is therefore erroneous. 7b. 67. 

3. Conditional or restrictive indorsement;: liability of indorsers to holder, 
and as between themselres.—When a person indorses a negotiable 
note for the accommodation of the maker, on the express agree- 
ment and condition that it is not to be used until two other sol- 
vent persons also sign it as co-sureties with him, a subsequent 
holder, having notice of this condition and its violation when he 
acquires the note, can not recover against such indorser; and if 
the names of the three sureties are written as successive in- 
dorsers, With nothing to show a joint and equal liability as among 
themselves, he buys at his peril; but, if the condition was in 
fact complied with, the liability of the indorsers being several as 
well as joint (Code, § 2905), he may recover against the first in- 
dorser for the whole amount. Jb. 67. 

4. Promissory note; what necessary to render person liable as maker. 
To render a person liable as the maker of a note which he did not 
sign, it is not enough that he authorized another person to sign 
it for him, unless that person did actually sign it by virtue of his 
authority. Vaughan v. Williamson, 194. 

». Transfer of note as collateral security.—lt a corporation transfers a 
stockholder’s note for his unpaid subscription, as collateral secu- 
rity for a loan of money, and, the lender becoming bankrupt, the 
debt and note are sold by his assignee in bankrupte) vy; the pur- 
chaser at the sale, having obtained a judgment against the cor- 
poration, may by garnishment subject the debt due by the stock- 
holder, although he might also maintain an action on the note. 
Wooldridge v. Holmes, 568. 


» 
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Injunction bond; damages.—On the dissolution of an injunction, an 
action at law may be maintained on the bond, and nominal dam- 
ages recovered, without proof of any actual damage. Rosser rv, 
Timberlake, 162. 

Same; attorney's fees as damages.—Since any suit may, if unde- 
fended, result in costs against the defendant, it can not be as- 
sumed in an action on an injunction bond, because there is no 
proof of present injury caused by the injunction and restraining 
order, that there was no occasion to employ counsel to defend 
against it; nor does it lie in the complainant’s mouth, when sued 
on his bond, to say that his suit was so frivolous as not to require 
defense. Ih. 162. 

Forfeited claim bond; surrender of part of property.—On a statutory 
trial of the right of property in and to a stock of goods, on which 
an execution was levied, verdict and judgment being rendered 
against the claimant, if only a part of the goods are surrendered 
to the sheriff, the condition of the claim bond is forfeited, and it 
is the duty of the sheriff to return it forfeited (Code, § 3344) ; and 
the forfeited bond becomes a statutory judgment against the 
obligors, for the amount of the original judgment, with interest 
thereon, not exceeding the value of the goods as assessed by the 
jury. Munter rv. Leinkauff & Strauss, 546. 

Same; surrender of goods after expiration of thirty days.—li, atter 
the expiration of thirty days, some of the goods are restored to 
the sheriff, and other goods of like kind in lieu of the residue, 
and are sold by him, notwithstanding the return of the bond for- 
feited, the amount realized by the sale is a payment and dis- 
charge, pro tanto, of the liability of the obligors, and available on 
motion for a supersedeas of the statutory execution against them. 
Th. 546. 

Same; claim of exemption to surrendered goods, or proceeds of sale. 
The plaintiff may rebut or reduce the claim to a credit for-the 
proceeds of the goods so surrendered and sold, by showing that 
one of the defendants in the judgment has successfully asserted 
a claim of exemption toa part of the goods embraced in the levy ; 
but, if the claim of exemption is interposed before the forfeiture, 
and successfully maintained, this would, pro tanto, exonerate the 
obligors. Ib. 546. 

Fortheoming bond for property taken under search-warrant.—In ex- 
ecuting a search-warrant, the officer is required to take possession 
of the property therein described, and to carry it before the mag- 
istrate who issued the writ (Code, §§ 4005-21); and he has no 
authority to leave it with the person in whose possession it is 
found, taking a forthcoming bond for it. Counts rv. Harlan, 551. 

Same; validity and consideration.—If the search-warrant is void, 
the officer attempting to execute it is a trespasser, and the bond 
is without consideration to support it as a common-law bond ; and 
this may be set up, in defense of an action on the bond, notwith- 
standing its recitals. Jb. 551. 

Supersedeas bond; what does not comply with statute.—Where, in an 
action of ejectment, on appeal from a judgment quashing a writ 
of possession, the presiding judge made an order that, on appel- 
lant’s ‘‘executing bond inthe sum of two hundred dollars, the writ 
ordered to be suspended,’’ a bond conditioned that the appellant 
‘shall satisfy and pay whatever damages the appellee may sus- 
tain by reason of said appeal, in event the judgment of said court 
shall be affirmed,’’ is not a supersedeas bond under the statute. 
Miller v. Vaughan, 323. 


9. Same; validity at common law; damages.—But such a bond is a 


valid, common-law bond, having been voluntarily executed, and 
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founded on a valuable consideration ; and possession of the lands 
being retained pending the appeal, the obligors are bound for 
damages sustained by the appellee, by reason of the loss of pos- 
session of the lands, and for expenses incurred for the services 
of an attorney in resisting a reversal of the judgment. Jb. 323, 

10. Tar-collector’s official hond; statutory provisions.—The statutory 
provisions prescribing the duties of tax-collectors, requiring them 
to pay into the treasury the moneys collected as taxes in funds of 
the same character as received, and prohibiting their use or con- 
version of the moneys collected (Code, §§ 414, 508, 4265, 4275), are 
not reconcilable wlth the theory that the collector is a debtor, 
and liable absolutely for the pubiic moneys collected, and show 
that he occupies a relation analogous to that of a bailee; yet not of 
an ordinary bailee for hire, but, on considerations of public policy, 
charged with the highest degree of care and diligence—such as a 
very cautious and prudent man exercises in respect to the most 
important matters. The State v. Houston, 576. 

11. Same; loss by robbery.—lf the collector, having exercised the 
highest degree of care, diligence and vigilance to prevent loss, is 
robbed of the public moneys by irresistible force, which he could 
not have foreseen or guarded against, this constitutes a good de- 
fense to an action on his official bond; but, if the money of which 
he was robbed was not the same money which he had .collected, 
or if he had co:nmitted an official default by his failure to pay the 
money into the treasury as by law required, such robbery would 
be no defense. Jb. 574. 


BURGLARY. See Criminat Law, 7-10. 
CHANCERY. 
JURISDICTION, AND GENERAL PRINCIPLES. 


1. Jurisdiction of equity, as affected by amount in controversy.—Twenty 
dollars being considered the tixed minimum of chancery jurisdic- 
tion, a bill will be entertained where the entire amount involved 
is only twenty-seven dollars. Campbell & Wright v. Conner, 211, 

2. Same, as affected by statutory provisions.—Jurisdiction is generally 
determined by the status of the law and facts as they exist when 
the suit was instituted; and it may admit of doubt, whether an 
injunction, rightful in all respects when issued, should be de- 
feated by a statute subsequently enacted, giving a remedy at law. 
Farris & MeCurdy v. Houston, 250. 

Abatement of embankment as nuisance.—An embankment erected 
by the defendant upon his own lands, by which the waters of a 
running stream are thrown back upon the complainant’s lands on 
the opposite side of the stream, will be enjoined in equity as a 
nuisance, When it appears that, in order to avoid the consequent 
injury, the defendant would be required to expend a large sum of 
money, and would be guilty of erecting an unlawful obstruction 
to the injury of a neighbor; and the fact that, by means of the 
embankment complained of, the defendant has reclaimed more 
lands for himself than he injured for the complainant, is no excuse 
for the wrongfulact. Farris & MeCurdy v. Dudley, 124. 

4. Same; damages.—Under a bill for the abatement of such embank- 
ment as a nuisance, the complainant may also have an inquiry 
into the damages sustained by him, without recourse to an action 
at law; and the question may either be decided by the chancellor 
himself, referred to the register, or submitted to the determina- 
tion of a jury. Th. 124. 

o. Exemptions; when heirs and distributees may come into equity.—The 


we 
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6. 


surviving wife having paid offa mortgage on the homestead lands, 
under circumstances which made the payment enure to the ben- 
efit of the estate, taking an assignment of the mortgage to herself, 
and acquiring a conveyance from the nominal purchaser at a sale 
under the power therein contained, the husband’s children by his 
first marriage may maintain a bill in equity against her personal 
representative and children, to remove the cloud on the title, and 
to have their rights in the property declared and established. 

Skinner Pe ‘Thapman, oT. 

Purchase of lands hy husband, in name of wife * right of children to 
enforce conveyance.—When the husband purchases lands for the 
benefit of his wife, taking the obligation of the vendor to make 
title to her, though paying the purchase-money with his own 
funds; and, after paying the purchase-money, depovits the written 
obligation with the vendor, as security for a new loan to himself; 
the wife (and after her death her children) may compel a con- 
veyance of the legal title by the vendor. Morris vr. Hanson, 230, 


7. Partial foreclosure, ov redemption.—Where 2% mortgage conveys sev- 


8. 


eral distinet parcels of lands, the mortgagor can not, before fore- 
closure, redeem a part only of the premises, thereby dividing the 
debt and security ; and though the mortgagee may, after default, 
take possession of a part of the premises, and foreclose as toa 
part by a sale under the power, becoming himself the purchaser, 
his’ liability for the rents, on a final accounting under a bill t 
foreclose or redeem, is not thereby lessened, nor the rights of the 
mortgagor prejudiced. Roulhac vr. Jones, b98, 

Rents and profits, at law and in equity, as between mortgagor and 
mortgagee.—At law, a mortgage of lands vests in the mortgagee a 
legal estate in presenti, subject to be defeated by the performance 
of the condition without default; and after the law-day, default 
being made, the estate is relieved of the condition, the mortgagee 
becomes the owner, and entitled as such to the rents and profits, 
leaving in the mortgagor nothing but an equity of redemption, of 
which a court of law takes no notice. Jn equity, the mortgage is 
regarded as a mere incident of the secured debt; the mortgagor is 
held to be the owner, and entitled ultimately to the benefit of the 
rents and profits received before foreclosure ; and the mortgagee 
will be required to account forthem from the time he took pos- 
session, and to apply them in reduction or extinguishment of the 
mortgage debt. /h. 398. 


9. Same.—When the mortgagee, having taken possession after de- 


fault, afterwards sells the land under a power contained in the 
mortgage, reserving the rents accruing fer the current year, and 
becoming himself the purchaser at the sale, he is liable for the 
reserved rents afterwards collected, as tor those received before 
the sale. Jhb. 398. 


10. Rights of mortgagee (or assignee) in possession; remedies of mortga- 


33. 


gor.—A mortgagee, or his assignee, in possession after default, 
has the legal title, and the right to the rents and profits; and 
though the rents may be suflicient to have paid and satisfied the 
debt, the only remedy of the mortgagor is by bill in equity for an 
account and redemption. Farris & MeCurdy vr. Houston, 250. 


Bill to foreclose mortgage; who can not maintain.—A_ subsequent 


judgment creditor of the mortgagor, having acquired a lien on the 
equity of redemption, by placing an execution on his judgment in 
the hands of the sheriff, may redeem from the mortgagee or his 
assignee, and then foreclose the mortgage, not only for the pay- 
ment of the mortgage debt, but also for the payment of his unsat- 
istied judgment; but not having redeemed, he can not maintaina 
bill in equity to have the mortgage foreclosed, the lands sold, and 
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12 


13. 


16. 


the proceeds of sale applied, after payment of the mortgage 
debt, to the satisfaction of his judgment. Welly +. Longshore, 203. 

Absolute conveyance declared and foreclosed as mortgage.—A convey- 
ance, absolute on its face, will be treated in equity as a mortgage, 
on averment and proof that it was intended and understood by 
hoth parties to be merely a security fora debt, whether pre-exis® 
ing or contemporaneously contracted ; and the agreement to that 
effect being established, whether resting in parol, or expressed in 
a separate writing, the grantee may have the conveyance de- 
clared and foreclosed as a mortgage in equity, and the land sold 
for the payment of the debt it was intended to secure. Lyon r. 
Powell, 325i. 

Partition, and sale of lands, between tenants in common.—A court of 
equity has original jurisdiction to decree partition of lands be- 
tween tenants in common; but, in the absence of legislation, it 
has no jurisdiction to decree a sale of lands for partition, without 
the consent of an adult party in interest. Jb. #67. 

Same.—When a court of equity has assumed jurisdiction of an 
estate, and it becomes necessary to sell lands for distribution, the 
court will decree a sale, although some of the heirs are adults, if, 
under the same circumstances, a sale would be decreed by the 
Probate Court; and on the same principle, ff seems, when the 
court has acquired jurisdiction to enforce a lien on the undivided 
interest of one tenantin common, and a sale of the entire land is 
necessary to a final adjustment of all existing rights and equities, 
and will injure no one, a sale may be decreed; but the question, 
not being now presented, is not decided. Ih. 35 

Foreclosure of mortgage, and partition—A mMortyavee of an undi- 
vided interest in lands may not, possibly, be entitled to institute 
proceedings for a partition before foreclosure; but he may file a 
bill for foreclosure, and have partition decreed in’ the same suit. 
Th. 351, 

Purchase by administrator at his own sale ; when set aside.—One of 
two joint administrators becoming the purchaser at the sale, 
and the sale being confirmed, the heirs may elect to treat the pur- 
chase-money as paid when it becomes due, holding his sureties 
and co-administrator liable for it, or as unpaid, and resort to the 
land; but, when the administrators charge themselves with the 
purchase-money on final settlement, and a decree is then ren- 
dered against them for a larger amount, including money received 
from other sources, Whereby a new security was acquired by the 
liability fixed on their sureties ; and execution is sued out on the 
decree by one of the heirs, under which the lands are sold and 
purchased by third persons,—a_ bill to enforce a lien on the lands 
filed after the lapse of nine years can not be maintained. Wood 
vr. Stanley, d48. 

Sale of lands under deeree in chancery ; lien for municipal tares.— 
When lands are sold, under a decree in chancery, subject. to all 
liens and incumbrances held by persons who are not parties to 
the suit, a lien for municipal taxes assessed and unpaid is not af- 
fected by the sale, and payment thereof can not be claimed out of 
the proceeds of sale. The State vr. Vincent, 232. 

Set-of/.—Witness fees in a civil suit, being taxed as costs, are 
merged in the judgment, and may be collected under execution 
for the benefit of the witness (Code, § 3140): and a cross demand 
Which the party summoning the witness may have against him, 
not being available as a set-off in the action at law, may be es- 
tablished as a set-off in equity, on proof of the witness’ insol- 
vency when the claim accrued. Campbell & Wright v. Conner, 211. 


40 
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Same ; what demands are available, at law or in equity.—At law, a 
debt due from the plaintiil, to the defendant as administrator, is 
not available as a set-off against an individual debt, the debts not 
being due in the same right; nor is it available as a set-off in 
equity, if the plaintiff is solvent and sui juris, so that a personal 
judgment against him would be effective; but, if the plaintiff is 
insolvent, or is a married woman, against whom a_ personal 
judgment can not be rendered, a court of equity will set off the 
two demands against each other. Farris & MeCurdy v. Hous- 
ton, 250, 

Receiver: when appointed without notice.—A receiver may be ape 
pointed in a pending suit without nctice to the defendants, when 
it is shown by aflidavits that they are disposing of the prop- 
erty inwhich complainant claims an equal interest with them, 
collecting and appropriating the proceeds of sale, and that they 
are insolvent, whereby the object of the suit would) probably be 
defeated by delay. Sims v. Adams, 395, 


21, Liens on lands in hands of receiver: rents and profits collected hy him. 





When liens charged on lands are sought to be enforced in 
equity, and, asa means of making the security available and sut- 
ficient, the lands are placed in the hands of a receiver, the rents 
and profits realized become a primary fund, and must be first ap- 
plied to the extinguishment of the liens, in the order of their 
precedence ; and these being insutlicient, the proceeds of the sale 
of the lands are to be applied in the same way, until the liens are 
extinguished and the costs paid, or until the fund is exhausted. 
Milhous v. Dunham, 48. 

Misapplication of trust funds by trustee; notice to person dealing with 
him.—When trust funds are misapplied by a trustee, the person 
dealing with him having knowledge of the character of the funds, 
the latter can assert no rights under the transaction, as against 
the beneficiaries of the trust; and if he was also acting in a fidu- 
ciary character, as guardian for an infant ward, his ward is also 
chargeable with notice, and can claim no benetit under the trans- 
action, nor enforce it against the beneficiaries of the trust. /h. 48. 

Loan of trust funds, secured by mortgage, not changing character of 
funds.—A loan of trust funds by a testamentary trustee, secured 
by mortgage on lands, does not change the character of the funds 
nor constitute an investment in realestate: the debts are choses in 
action representing money, and are subject to the provisions of 
the trust. Ib. 48. 

Rights of life-tenant and remainder-men in trust funds.—When 
moneys are bequeathed in trust, to be invested by the trustees in 
good stocks, or in loans secured by bond and mortgage, the in- 
come to be paid to the testator’s two daughters during life, with 
remainder to their children, if any, and remainder over in default 
of children, it is the duty of the trustees to preserve the principal 
of the fund for the benefit of the remainder-men, paying the in- 
terest only to the tenants for life ; and any surplus of accruing in- 
terest during the minority of the tenants for life, in excess of 
their maintenance and education, becoming a part of the princi- 
pal, should be preserved in the same way. Jb. 48. 

When mortgagee is purchaser for value, and entitled to protection. 
Whena mortgage is given to secure an antecedent debt which is 
extended, and another debt contemporaneously contracted, the 
mortgagee is a purchaser for value; and he is entitled, as a bona 
Jide purchaser, to protection against any trust or fraud on the part 
of the mortgagor in the acquisition of the mortgaged lands, of 
which he had no actual notice, nor knowledge of facts sufficient 
to charge him with constructive notice, Whitfield v. Riddle, 99. 
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26. Constructive notice, as implied from recitals of deed.—Where the 
mortgagor’s deed from his vendor shows that the legal title to the 
lands is in the heirs of the decedent, from whose administrator 
said vendor purchased, and that a part of the purchase-money is 
still unpaid, the mortgagee is chargeable with notice of the heirs’ 
right to enforce a lien on the land, and can not claim protection 
against them; but these recitals would not charge him with no- 
tice of any fraud in the transaction between the mortgagor and 
his vendor by which the lands were acquired. Jb. 97. 

27. Lis pendens, as constructive notice.—Lis pendens is constructive no- 
tice only while the suit is pending, and does not affect a pur- 
chaser from one of the parties after the termination of the suit. 
Th. 89. 

28. Constructive notice, as implied from records and papers in matter of 
insolvent estate.—The mortgagor having been bound as surety on 
his vendor’s notes for the purchase-money, and, on his subse- 
quent purchase of the lands, assuming the payment of these 
notes, but afterwards filing the paid notes as claims against the 
insolvent estate of his deceased vendor; the records and papers 
relating to that estate, showing no controversy or proceeding of 
any kind in reference to the land, do not charge the mortgagee 
with constructive notice of any fraud on the part of the mortga- 
gor as against the creditors of the insolvent estate. Jhb, 99, 

20. Vendor's lien; partial payment in cotton.—A written obligation for 
the delivery of cotton, in payment of the purchase-money for 
lands, does not create a lienon any particular cotton; and cotton 
being subsequently delivered by the maker to the payee, its ap-. 
plication is governed by the same rules which regulate general 
payments by a debtor to his creditor; it may be shown to have 
heen applied, by agreement, to another indebtedness. Smith v, 
Vaughan, 201, 

30. Waiver of vendor's lien.—On a sale of lands, the purchaser having 
executed and delivered his two notes for the agreed price, and re- 
sold one-half of the land at an increased price, he and the sub- 
purchaser executed and delivered to the vendor their joint note, 
payable on the same day the last of the original purchaser’s 
notes matured ; and the vendor thereupon executed and delivered 
to each of them a deed for one-half the land, and a receipt for 
their joint note, reciting therein that it was held as collateral se- 
curity for the original notes, which were retained by him, and 
was to be sold by him, if default should be made in their pay- 
ment, and the money applied to their payment and satisfaction, 
the balance, if any, to be paid over to the purchaser; and all 
these papers were dated and executed on the same day. Held, 
that these facts showed a waiver of the vendor’s lien. Carroll v. 
Shapard, 358. 

31. Vendor's lien on land purchased by married woman; agreement to 
erect buildings as part consideration.—On a purchase of lands by a 
married woman, the vendor retaining the legal title, and execut- 
ing toher a bond conditioned to make title on payment of the 
agreed sum in money, and the erection of certain designated im- 
provements on the land; the recited consideration being the 
money agreed to be paid, ‘‘and the further consideration and 
agreement ’”’ to erect the buildings; such agreement to erect the 
buildings, whether oral or written, intposes no personal liability 
on her, and creates no lien for its performance; and while a court 
of equity will charge the land with the payment of the purchase- 
money, as stipulated, the vendor’s only remedy for the failure to. 
erect the buildings is a refusal to execute a conveyance until they 
have been erected. McDonald v. Elyton Land Co., 382. 
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Same; acceptance of note for additional sum, in lien of agreemet to 


erect buildings.—In such case, the purchaser not having the money 
to complete the erection of the specified building, and desiring to 
obtain money by a mortgage on the property, which she could 
not do until she had an unincumbered title: if the vendor there- 
upon accepts her note for an additional sum of money, in lieu of 
the agreement to erect the buildings, or in satisfaction of its 
breach, and executes a conveyance to her, the new note does not 
constitute a lien or charge on the land. 7h. 3s. 

Same: new note signed hy hushand, without authority of wife Such 
hew contract being made by the husband, without the authority 
of the wife, and her name signed by him to the note jointly with 
his own, the contract and the note are nullities as to her, and no 
lien or trust on the land arises by implication of law. 7h. 382. 

Vendor's lie nv; when stale demand.—A vendor's lien on land, when 
no conveyance to the purchaser is executed, does not become a 
stale demand until the lapse of twenty vears after the sale. Phil- 
lips ve. Adams, 225, 

Same; presumption and proof of paymenut.—A legal presumption of 
payment does not arise from mere lapse of time, until alter the 
lapse of twenty vears, without payment of interest, or any other 
recognition of indebtedness on the part of the debtor: vet) posi- 
tive evidence of payment is not required, but it may be estab- 
lished by circumstances, such as would satisfy a jury that the 
continued existence of the debt was highly improbable; as_ in 
this case, where the vendor, though in necessitous circumstances, 
did not tile his bill to enforce a len on the iand, until after the 
lapse of nineteen years from the date of the contract, and four- 
teen years afer the di ath of the purchaser, and showed no excuse 
for his delay. 7h. 225. 

PLEADING AND PRACTICE. 

Husband and wife as parties.—The statute providing that a mar- 
ried woman ‘‘ must sue or be sued alone, when the suit relates to 
her separate estate’? (Code, § 2892), does not apply to suits in 
equity. Skinner v. Chapinan, o7O. 


Same.—When a married woman has been relieved of the disabili- 


ties of coverture by a decree of the chancellor (Code, § 2731), her 
husband is neither a necessary nor a proper party to a bill tiled 
against her to enforce the execution of a contract. Sims ¢. td- 
ams, dD, 

Parties to bill for foreclosure. —The mortgagee is a necessary party 
to a bill for foreclosure tiled by the assignee, unless it is shown 
that the legal title passed to the assignee by proper conveyance. 
Loeb v. Met ‘ullough, 533. 

Parties to bill to have absolute conveyance declared and foreclosi d as 
mortgage.—W hen a bill seeks to have a conveyance, absolute on 
its face, established and foreclosed as a mortgage, the proper 
parties are generally, as to a bill to foreclose an ordinary mort- 
gage, only the grantor and grantee, and their privies who have 
acquired interests subsequent to the execution of the conveyance ; 
but a subsequent purchaser at a sale for unpaid taxes may be 
brought in as a defendant, in order that the validity of his pur- 
chase may be determined, his deed removed as a cloud on the 
title, and as an obstruction to the complete enforcement of the 
lien created by the mortgage or other conveyance. Lyon v. Pow- 
ell, 35 


Multifariousness.—A purehaser of an undivided one-half interest in 


certain mill property, real and personal, having formed -a_ part- 
nership in the mill business with the owner of the other half, and 
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being afterwards excluded from all control and possession of the 
property and business by his partner, who also claimed to have 
purchased the interest of the other part owner; he may maintain 
a bill in equity against both of them, to compel the delivery of a 
conveyance by his vendor, a dissolution of the partnership, and 
a settlement of the partnership accounts, and such bill is not 
multifarious. Nims vr. Adams, 295. 

Amendment of bill; when necessary.—An amendment of the bill is 
necessary to bring forward new matter in avoidance of matter set 
up in the answer, but is neither necessary nor proper to traverse 
defenses set up in the answer. Smith v. Vaughan, 201. 

Petition; when proper.—A petition, ordinarily, is a proper proceed- 
ing by a party to a pending suit, for some order or direction 
therein, touching the matter in controversy, or preliminary to 
the preparation of the cause; but it is inappropriate, when a 
stranger to the suit desires to present new claims, and raise new 
issues, not invelved in the original cause, though concerning the 
same subject-matter. Whatever may be his claim, he can not in- 
tervene by petition, for the purpose of defeating the entire suit, 
and reaping the proceeds of property brought into court by a bill, 
after its dismissal on his defense. — /% ufro Bros. v. Goetter, Weil & 
('o., oll, 

Party defi ndant: can not be made on his own application.—In the 
absence of a statute or rule, a court of equity can not, on the ap- 
plication of astranger, make him «a party defendant to a pending 
suit, without the consent of the complainant, for the purpose of 
allowing such party to litigate with coimplainant his right er title 
to any relief whatever. A party can not be made a defendant 
on hisown applieation. 2h. #77. 

Parties defendant; proper practice as to.—Generally, a complainant 
may elect with whom he will litigate, under the rules governing 
proper and necessary parties. But whenever, during the progress 
of the cause, it is made known to the court that an absent person 
is & Necessary party, in order that an effective decree may be 
rendered, or that a decree can not be rendered without affecting 
the rights of such person, it is competent for the court to order 
that the complainant amend so as to make hima party, and, re- 
fusing, to dismiss the bill; but the court can not make a party, 
Without action taken by the complainant. J. 377. 

Stranger to suits how must present his claim as to subject-matter in 
litigation. —When a person, not a party to a pending suit, between 
Whom and the complainant there is no privity, but who has a 
claim or lien on the property,—a new and independent claim,— 
or who is interested in the subject-matter of the suit, desires, for 
his own protection, to present his claim, and raise new issues, he 
must do so by formal bill, containing appropriate allegations—an 
original bill in the nature of a cross-bill, or of a supplemental bill, 
as the case may authorize. Jb. 377. 

Cross-bill; by whom filed. —A cross-bill ean be tiled only by a party 
to the suit, and when the right to tile the cross-bill is founded on 
an invalid order, it must fall with the order; it can not be the 
basis of relief, nor be treated as an original bill in the nature of a 
eross-bill. Ib. #77, 


Awswer and eross-bill, as between co-defendants. 





One defendant can 
not obtain active relief against another, without becoming himself 
an actor; and an agreement of record, signed by the complainant 
and some of the defendants, that the latter should be entitled to 
the same relief under their answers as under cross-bills regularly 
filed, would not authorize relief against other defendants who 
did not sign the agreement. Trimble v. Fariss, 260, 
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48, Answer as cross-bill; English practice.—Under the English prac- 
tice, which prevails with us except as changed by statute, an 
answer can not be made a cross-bill, nor become the foundation 
of affirmative relief; nor can a cross-bill be tiled before answer. 
Lehman, Durr & Co. v. Dozier, 235. 

49. Same; under statutory provisions.—U nder our statutory provisions 
(Code, §§ 3801-04), a defendant may ask that his answer be taken 
and treated as a cross-bill as against the complainant in the orig- 
inal bill, but not as against another defendant; and while the 
irregularity will be considered as waived, if a defendant answers 
and takes issue upon it as a cross-bill, his failure to answer it 
does not authorize a decree pro confesso against him, nor a final 
decree founded on such decree pro confesso. Tb. 235, 

50. Cross-bill.—A_ cross-bill is in its nature defensive, and its subject 
and purpose must be germane to the original bill; nor can it 
bring in new matter entirely foreign, except, perhaps, in cases of 
set-off against an insolvent complainant. Whitfield +. Riddle, 99, 

5L. Variance between allegations and proof.—In a suit for the abatement 
of an embankment as a nuisance, the chief (if not the only) pur- 
pose of the rule requiring certainty in the description of the em- 
bankment is identity ; and where there is no question of identity, 
a variance between the allegations and the proof, as to the length 
of the embankment, is immaterial. Farris & MeCurdy v. Dud- 
ley, 124. 

52. Motion to dissolve injunction; how far answer may be considered. 
On motion to dissolve an injunction on the denials of the answer, 
affirmative matters of defense. not responsive to any allegation of 
the bill, can not be considered for any purpose. Farris & Me- 
Curdy v. Houston, 250, 

52. Register’s findings on facts; when will not be disturbed.--On appeal 
from the chancellor’s decree, overruling exceptions to the regis- 
ter’s report on a disputed question of fact, the decree will not be 
disturbed, unless it is shown to be clearly wrong. Nimith ¢. 
Vaughan, 201. 

54. Sale of land under decree in chancery; lien for municipal tares. 
When lands are sold, under a decree in chancery, subject to all 
liens and incumbrances held by persons who are not parties to 
the suit, a lien for municipal taxes assessed and unpaid is not 
affected by the sale, and payment thereof can not be claimed out 
of the proceeds of sale. The State v. Vincent, 233. 


CHARGE OF COURT TO JURY. 


1. Abstract charge.—A charge asked is properly refused, when any 
of its postulates of fact, whether material or not, appear not 
to be supported by any evidence. Rosser v. Timberlake, 162; 
Skelton v. The State, 35. 

2. Same.—A charge which asserts a correct legal proposition, though 
abstract, and calculated to mislead the jury,, will not, ordinarily, 
operate a reversal; yet the court should be careful to frame the 
charges with reference to the evidence, and should avoid giving 
an instruction which is not supported by any evidence. Sim- 
mons v. Simimons, 365, 

3. Same.—Charges to the jury are designed to enable that body to 
weigh the testimony, to determine what facts it proves, and to 
apply to these facts, when ascertained, the legal principles as- 
serted in the charge; and they should always be contined to 
facts which the evidence tends to establish. Vaughan rv. Wil- 
liamson, 194. ; 

4. Same.—A charge asked, which assumes childishness and °fretful- 
ness of old age, as factors in the resultant legal proposition as- 
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serted by it, is properly refused, when the record discloses no 
testimony adduced in support of such postulate. Jb. 194. 

5. Argumentative charge.—An argumentative charge is improper, and 
should not be given. Adams rv. Thornton & Wellborn, 489. 

6. Charge on part of evidence.—A charge on the probative effect of a 
part of the evidence, ignoring material qualifying testimony, is 
erroneous, and good cause for a reversal. Jb. 489. 

Same.—When Witnesses are examined on behalf of. both parties, 
and there is a conflict, a charge is improper which refers to the 
jury the evidence in behalf of one of the parties only, and indi- 
cates that they may look to that alone. Jordan rv. Pickett, 331. 
8. Same.—Where evidence is introduced by the parties presenting 

different phases, each has the right to have the jury instructed as 
to the probative effect of the evidence in his favor, if believed by 
them. Alerande ry ¢. Whee ler, 167. 

0. Same.—A party has the right to require an instruction to the jury 
as to the legal effect of evidence, when, conceding all adverse in- 
ferences from the conflicting evidence, the undisputed facts es- 
tablish a legal conclusion in his favor; but, when a charge as- 
serts a legal proposition, based on certain specified facts, ignoring 
other facts which there is evidence tending to prove, and which 
show the incorrectness of the legal conclusion asserted in the 
charge, itis properly refused. Brigham & Co. v. Carlisle, 248. 

10. Same.--Where the evidence presents two variant phases of a case, 
either party bas the right to have the jury instructed on his hy- 
pothesis; and a charge that, “‘if the jury believe the statement 
as What Mrs. C. would swear,” referring to an admission in wri- 
ting as to what an absent witness would testify, makes the state- 
ment a part of the instruction, instead of stating the hypotheti- 
cal tacts, and is improperly refused; but this court condemns 
such charges, and will not extend the rule. Perry rv. The 
State, 22. 

ll. Charge us to construction of writing. —A charge which refers to the 
jury the decision of a legal question—as, the construction of a 
charter-party, or other writing—is properly refused. Jasurance 
('o. ¢. Moog, 284. 

Iz. Charge veferring legal question to jury; when error without injury. 
A charge which submits to the jury the decision of a legal ques- 
tion, which the court ought to have decided against the party ex- 
cepting, is error without injury. Berustein +. Humes, 134. 

15. Evplanatory charge as to considering all the evidence.—The court 
having charged the jury, on the request of the defendant, that, if 
the evidence as to any material fact is equally balanced,they must 
lean to the side of merey, and decide that fact in favor of the de- 
fendant,—may further instruct them, in explanation, that they 
must consider all the evidence in deciding on the guilt or inno- 
cence of the defendant. Ward v. The State, 441. 

l4. Charge in favor of escape of the tnnocent.—In reply to the assertion 
of counsel, in argument, *‘that the law says it is better that 
ninety-nine guilty persons shall escape than that one innocent 
person shall suffer,”’ the court may instruct the jury that. this 
proposition is not correct--that the policy of the law simply is, 
that the innocent shall go free, and that the guilty shall be pun- 
ished. Ib. 441. 

15. Charge omitting time and place , and assuming Jacts as proved—A 
charge which pretermits time and place, or which assumes as 
fact what only oral testimony tends to prove, is erroneous. 
Joyner v. The State, 448. 

16. Charge to jury; when properly refuse d.—A charge which refers the 
jury to the evidence for-one of the parties only, or which as- 
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sumes an irreconcilable conflict between witnesses, or which 
makes guilt or innocence depend on what one or more witnesses 
swear, and not on the whole evidence, is properly refused. Perry 
vr. The State, 22. 

Same; when should he giren.—A charge asserting correct legal prop- 
ositions, founded on facts hypothetically stated which there is 
evidence tending to prove, and making the application of the law 
dependent on the whole evidence, is free from objection. 7b. 22. 

Mowing jury to take charges refused.—All written charges, whether 
given or refused, and so marked (Code, 93109), may be taken by 
the jury with them on their retirement. Beard vr. Ryan, 37. 

(reneral exception to entire charge.——A general exception to an en- 
tire charge, containing several separate and distinct clauses, 
some of which are free from error, can not be sustained. Johnson 
& Thornton vr. Allen & Je mison, IST. 

Same; when sufiicient.—When a charge given consists of but a sin- 
gle sentence, containing several clauses connected and depend- 
ent throughout, a general exception to the entire charge is sutti- 
ciently specific and definite to reach error in any part of it. Berw- 
stein v. TTumes, 125. 


CODE OF ALABAMA. 


§ 11. Computation of time. Chapman vo. Ewing & Ammerman, 
h00, 

§ 403. Official bond of tax-collector. The State v. Houston, 576. 

§ 419. Taxes on land sold under execution. The State vr. Vin- 
cent, 200, 

555-58. Substitution of lost records. Ward +. The State, 455. 

§ 657. Statutory jurisdiction of Cireuit Court. Dunbar. 
Frazee r, 29, 

775. Appointment of deputy-solicitor. Joyner v. The State, 448. 

1546. Action for price of liquors sold by retailer. Rasberry ¢ 
Pulliam, 191. 

§ 1711. Action against railroad company for injury tostock. L. & 
N. Ala. Railroad Co, ¢v. Scharic r, 567. 

2091. Computation of interest. Wilhous v. Dunham, 48. 

§§ 2145-46. Attestation or acknowledgment of conveyances. 

Carlisle ¢.. Carlisle, 542. 

§§ 2166-7. Protection against unrecorded mortgages. Chadwick 
vr. Carson, 116, 

2185. Naked trusts. Loeh ve. MeCullough, 533. 

) 2362. General administrator. Eubank rv. Clark, 73. 

§§ 2489-41. Crop planted by decedent. Hubank v. Clark, 73. 

2446. Renting lands by administrator. Lubauk vr. Clark, 73. 

§ 2520. Liability of administrator for interest. Eubank v. Clark, 

ie”. 

§9 2537-40. Settlement of accounts of deceased administrator. 

Eubank v. Clark, 73. 
§ 2497. Statute of non-claim. Farris vr. Stouts, 130. 


§§ 
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§ 2731. Relieving married women of disabilities of coverture. 
Parker v. Roswald & Stoll, 526; Sims vr. Adams, 395. 
§ 2822. Alienation of homestead. Crin vr. Nels, 604. 


§§ 2828, 2850. Claim of exemption; when and how made. Tornes 
ve. Moog, 58. 
2802. Husband and wife as parties. Skinner vr. Chapman, 376; 
Sims v. Adams, 395; Williamson v. Baker, 595. 
2004. Action against partnership. Ladiga Saw-Mill Co. ¢. 
Smith, 108. 
§ 2948. Form and requisites of deeds. Webb ve. Mullins,-111. 
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2963. Plea of not guilty in real action. Swann & Billups v. 
Kidd, 178. 
2987. Requisites of plea. Phanir Insurance Co. v. Moog, 284. 
3007. Pleading over after demurrer. Phani« Insurance Co. v. 
Moog, 284. 
3008. Complaint. Phenir Insurance Co. r. Moog, 284. 
3036. When sworn plea is necessary. Ladiga Saw-Mill Co, v. 
Smith, 108, 
3045. Certificate from land-office. Sirann & Billups v. Kidd, 
atte 
3058. Competency of parties as witnesses. Meadows vr. Mead- 
ows, 240; Skinner ve. Chapman, 376. 
3109, Charges to jury. Beard vr. Ryan, 37. 
3140. Witness fees and certificate. Campbell & Wright v. 
Conner, 211, 
3156. Amendments. Jones vr. Engelhardt, 505, 
S161. When appeal lies. Trabue, Davis & Co. v. Shotts, 369, 
3209. Sale of equity of redemption under execution. Kelly r. 
Longshore, 203. 
S211. Lien of executions. Lancaster v. Jordan, 197; Watson 
vr. Stee le, 361. 
3260. Notice of levy of attachment. Me.Abee vr. Parker, 573. 
3267. Attachment against corporation. Ev parte Railway 
Ce. S66 
S286. Atlidavit for attachment. Beard, Wright & Hamil ev. 
Woodard, 317. 
3298. Compelling answer from garnishee. Ew parte Railway 
he 258, 
3344. Forfeited claim bond. Parker +. Wimberly, 64; Munter 
r. Le inka & Strauss, 546. 
3440-61. Lien of contractors and material-men. Montgomery 
Tron Works ve Dorman, 218; Trammell +. Hudmon, 
222; Seibs ve. Engelhardt, 508; Turner v. Robbins, 592. 
3498, Partition of lands. Whitlow v. Echols, 206. 
3536-47. Arbitration of pending suit. Chapman v. Ewing & 
Ammerman, 400. 
3801-04. Answer as eross-bill. Lehman, Durr & Co. +. Dozier, 
3927-28. Supersedeas bond. Miller v. Vaughan, 323, 
4005-06. Search-warrant. Counts ¢. Harlan, 551. 
4071. Bastardy. Collins v. The State, 433. 
4136. Refusing to testify before grand jury. Newsum ¢. The 
State 9 GO}. 
4137. Resisting officer. Andrews vr. The State, 483. 
4184. Living in adultery or fornication. Cross v. The State, 
4.3); Birge re The State, feo. 
4205. Selling spirituous liquors to person of known intem- 
perate habits. Ryall +. The State, 410; Wall v. The 
Stats ° 417. 
4216. Examination of witness before the grand jury. Banks 
ev. The State, 10, 
4353. Selling or removing mortgaged property. JZi/l +. The 
State, 1; Varnum vr. The State, 28. 
4377. Embezzlement. Pullam v. The State, 37. 
4729, Statement of charge in criminal case. Perry rv. The 
Stat 6 v2. 
4739. Petit juries at special term. Ward v. The State, 441. 
4784-4824. Forms of indictment. Andrews v. The State, 484; 
Abernathy v. The State, 411; Boggus v. The State, 26; 
Barber v. The State, 19; Hill v. The State, 1. 
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60. § 4872. Service of copy of indictment and list of jurors. Clarke 
r. The State, 474. 

61. § 4874. Special renire in capital cases. Jackson v. The State, 471. 

62. § 4879. Peremptory challenge of jurors. Jackson v. The State, 
471. 

63. § 4906. Discharge of sick juror. Jackson v. The State, 471. 

64. § 4979. Appeal and writ of error in criminal case. Bolling v. 
The State, 469. 

65. § 5007. Fee-book of clerk and sheriff. Bilbro vr. Drakeford, 318. 


COLLATERAL SECURITY. See Bitis or Excuance, ann Promis- 
sory Notes, 5. 


COMMON CARRIER. 


1. Demand ; when unnecessary.—A demand and refusal being only a 
method of proving a default, and the law not requiring a useless 
thing, an action may be maintained against a carrier for the 
loss of goods, without proof of a demand at the place of destina- 
tion, when the evidence shows that the goods never reached that 
place. L. & N. Railroad Co. v. Meyer, 597. 

Liability of carrier for goods cons‘qned beyond terminus of his route. 
When a common carrier receives goods consigned to a place be- 
yond the terminus of his own line, and does not limit his liability 
by express contract, he assumes theeduty and obligation to de- 
liver them safely at the place of destination, and is liable for a 
loss occurring on any part of the route. /b. 597, 

3. Same ; limitation of liability by CHPVeEss stipulation.—The carrier 
may, by express contract, limit his liability to losses or damage 
occurring on his own route; but such limitation must be shown 
to have been brought to the notice of the consignor, and to have 
been accepted by or acquiesced in by him. Jb. 597. 

Same.—lIf the consignor, contemporaneously with the delivery of 
the goods to the carrier, receives a bill of lading limiting the 
liability of the carrier to losses occurring on his own route, ** pos- 
sibly he would be conclusively presumed to have read it, and 
to have acquiesced in it;’’ but this principle does not apply, 
where it is shown that the carrier, receiving the freight for the 
entire route, made out a bill of lading, which, being incomplete 
as to the amount of the charges, was not delivered to the con- 
signor at the time, but was afterwards forwarded to him by mail 
at the place of destination. Jb. 597. 

5. Liability of carrier for goods curried at “owner's risk.’—When loss 
or damage to goods occurs while they are in the custody of the 
carrier, though carried at ‘‘owner’s risk,’’ the carrier must make 
at least a prima facie showing that it was not caused by his neg- 
ligence. S. & N. Railroad Co. v. Wilson, 58?. 

i. Implied admission of injury, by failure to deny.—When compensa- 
tion is demanded of a railroad company for damages to goods 
transported, and the demand is refused on the ground that the 
goods were carried at the ‘‘owner’s risk ;’’ this is a circumstance 
from which the jury may infer a waiver of all other grounds of 
defense, and an admission that the goods were damaged while in 
possession of the carrier. Jb. 587. 

7. Variance ; loss of goods, and damage.—Under a complaint in the 
form prescribed fgr the non-delivery of goods by a carrier (Code, 
p. 703, Form No. 13), a recovery can not be had on proof that 
they were delivered in a damaged condition. Jb. 587. 
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CONFLICT OF LAWS. 


1. Attachment and garnishment on foreign debt.—A debt due by a 
foreign corporation to one of its employees at the place of its 
domicile, not being within the jurisdiction of the courts of Ala- 
bama, can not be reached and subjected by a creditor here, by 
attachment against .the non-resident debtor and garnishment 
against the corporation. L. & N. Railroad Co. v. Dooley, 524. 

Effect of statutes on pending suits.—Jurisdiction is generally deter- 
inined by the status of the law and facts as they exist when the 
suit was instituted; and it may admit of doubt, whether an in- 
junction, rightful in all respects when issued, should be defeated 
by a statute subsequently enacted, giving a remedy atlaw. Far- 
ris & MeCurdy v. Tlouston, 250. 

3. Evemptions in favor of widow and children; by what law determined. 
The exemptions in favor of the widow and minor children of a de- 
cedent, as against the other heirs and distributees, are to be de- 
termined by the law which was in foree at the time of his death. 
Skinner v. Cnapman, 376. 


CONSTITUTIONAL LAW. 


Alteration or amendment of bills.—Under the constitutional provis- 
ion which declares that no bill “shall be so altered or amended 
on its passage through either house as to change its original pur- 
pose’? (Art. rv, § 19), it may be that a_ bill which, as originally 
introduced, provided for a prohibition of the sale of spirituous 
liquors in several specified localities, can not be so changed, by 
amendment or substitute, as to become a general prohibitory law ; 
but the addition of other particular localities does not change the 
original purpose of the bill. and does not render the law obnox- 
ious to this provision. Stein v. Leeper, 517. 

2. Title and subject of laws.—The constitutional provision which de- 
clares, ‘‘Each law shall contain but on subject, which shall be 
clearly expressed in its title’? (Art. iv, § 2), is mandatory ; but it 
will not be construed and enforced so exactingly as to embarrass 
or obstruct legislation. Jb. 517. 

3. Variance in title between original and enrolled bill.—A material va- 

riance in the subject as expressed in the title, between the bill 

which actually passed the two houses of the General Assembly, 
as shown by the legislative journals, and the enrolled bill which 
received the executive approval and signature, is fatal to the en- 
tire law; but this effect will not be allowed to an omission, from 
the title of the enrolled and approved bill, of words whie h’ were 
included in the title as it passed the two houses, when the omit- 
ted words do not change the substance and effect of the law, or 
when the other portions of it can have full operation without 

reference to the omitted words. Jhb. 4/7. 

‘onstitutionality of local pr ohibitor y law of Februar y 17, 1885.—The 

uct approved February 17th, 1885, entitled “An act to prevent 

the sale, giving away, or delivering or otherwise disposing of any 
spirituous, vinous or malt liquors, intoxicating bitters, or any 
other intoxicating drinks, at or within the localities hereinafter 
designated,”’ specifying more than sixty places (Sess. Acts 

1884-5, p. 570), is not unconstitutional because of the fact, shown 

by the legislative journals, that the original bill specified only 

three places in one county, the other places being added pd 
amendment; nor does the omission from the title of the bill, 

enrolled and approved, of one particular locality which is men- 
tioned in the body of the act, and which was also included in the 
title of the bill as passed by the two houses, destroy the validity 

of the act as anentirety. Ib, 517. 


— 
~ 
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5. 


Constitutionality of statute, as affected hu rariance between enrolled 


and engrossed hill, as shown hy legislative journals.—The statute ap- 
proved Febrnary 17th, 1885, providing for the organization of 
juries, and excepting from its operation certain named counties 
(Sess. Acts 1884-5, p. 181), is valid and operative in Colbert 
county, notwithstanding a variance between the enrolled bill, 
signed by the presiding officers and approved, and the bill shown 
by the legish: A st journals to have been passed, by the insertion 
of Clay among the excepted counties. .thernathy v. The State, 
411; Donnelly ve The State, 450 


Constitutionality of statute, approve: d Feb. 17, 1885, regulating the 


granting at lice nse to retail apirituous liquor s.—The act up proved 
Febraary 17th, 1885, entitled “An act to ame nd section 1544 of 
the Code, exce pt as to”? thirty-seven counties specified by name 
Sess Acts 1884-5, p. 179), is not unconstitutional, beeause the 
subject is not clearly expressed in the tithe; nor because it) con- 
tains more than one subject; nor because it is an act to raise rev- 
enue, and originated in the senate; nor because it establishes a 
judicial tribunal, and does not allow a trial by jury or right of 
appeal from its decisions. Dunbar rv. Frazer, 538. 


CONTRACTS 


l. 


» 


4. 


Consideration and mutuality.--Mutuality is an essential element of 


a contract, and neither party is bound unless both are; vet a 
promise is a sufficient consideration to support another promise ; 
and when a unilateral promise is made, acceptance of perform- 
ance, or any act done in recognition of its implied though unex- 
pressed consideration, supplies the element of mutuality, and 
vives a right of action on the contract. Erans ro CS. & M. Rail- 
way Co., d41. 

Spee ial contract construed, as to ¢ mployme nt and e outpe nsation of 
ageut by railroad ¢ vompany.--A written instrument, signed only by 
a railroad company, by which, in consideration of a promise by 
the owner of lands to convey to it a right of way through his 
lands, the company binds itself (Ist) to pay him aspecitied sum of 
money, (2d) to establish a station or depot at or near a named 
road-crossing, (Sd) to fence the track through his lands, (4th) to 
locate the houses for the section hands at or near the station, and 
(Sth) to appoint him agent for said station, to continue him as 
such so long as he faithfully discharged the duties of the agency, 
and to pay hima salary as agent of $30 per month, should the 
business of the station justify the same,—does not, of itself, con- 
stitute him an agent of the railroad company at said station, on 
the completion of the road, but gives him an absolute right to 
demand the appointment; nor does it fix his compensation as 
agent at $30 per month, but leaves it to be determined by the 
amount of business done at the station, as computed by the cus- 
tomary percentage on receipts ; but the promise of the company 
to appoint him as its agent is supported be asuflicient considera- 
tion, although there is no promise on his part to accept the 
agency. Ih, 341. 


Same; averment of complaint in action for breach.—To maintain an 


action for the breach of such agreement, the plaintiff must aver 
that he made application for the agency ; and to support a claim 
to compensation at $30 per month, he must aver that the business 
of the station justified the payment of that sum, Jb. 34/ 


Same; damages for breach.—An action lies, also, for the breach of 


the agreement to locate the section houses and to fence the track, 
and at least nominal damages may be recovered, and any actual 
damages which are the natural and proximate consequences of 
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the breach; but not merely possible or speculative losses, such 
as the possible increase of patronage to his store and mill by the 
location of the houses. Jb. 247. 

5d. Same; acceptances of performance after suit brought; how pleaded. 
If a fence was built by the company after suit brought, and was 

accepted by plaintifl as full satisfaction of that breach, this is 
only available ander a sworn plea puis darrein continuance, 
Th. 341. 

6. Contract for delivery of coal in specified quantities, and during 
spn cite d po jods, coustrued.—Under a contract for the sale of 500 
tons of coal, at a specified price, to be delivered on the cars by 
the defendants at their place of business, as plaintiffs might 
order, between the 12th September (the date of the contract) and 
the 3lst March following, provided that not more than 200 tons 
should be ordered **in any one month;’’ the first order, made in 
September, being for 200 tons, the defendants were not required 
to deliver that quantity during the remaining days of that month, 
but were entitled to one month from the date of the contract 
within which to make the delivery, and to a like period for each 
successive order of 200 tons. Johnson & Thornton vr. Allen & Jem- 
ison, 337. 

7. Same: partial delive rie R, unde Yr marhinium ord rs.——Each successive 
order and delivery, under such contract, are to be treated as in 
the nature of a separate and distinct contract; a failure to deliver 
any part of the quantity ordered, or a partial delivery only, 
would not terminate the contract, unless the plaintiffs elected so 
to consider it; anda partial delivery being accepted by them, 
they would not have the right to carry the deficiency over into the 
next month, and demand it in addition to the maximum quantity 
specified for each monthly delivery. Jb. 3s?. 

8. Same; marimum mouthly orders; tailure to deliver.——Plaintiffs hav- 
ing ordered 200 tons during each of the months of September and 
October, could only order 100 tons in November, which would 
exhaust the contract; and the defendants’ failure to deliver, 
each month, the full quantity ordered, was a separate breach, 
geeruing at the end of each month. Jb. 387. 

WY Same; measure of damages Jor breach.—The coal being mined by 
the defendants at a railroad station where they alone were en- 
vaved in the business, and being intended, as they knew, for sale 
by the plaintiffs in Tuskaloosa, the nearest market, where they 
were engaged in the business, the measure of plaintiffs’ damages 
for a breach is the difference between the contract price and the 
market price in Tuskaloosa, with cost of transportation added ; 
and this is to be estimated for each separate breach, on each par- 
tial delivery. Jb. 3s?. 

19. Same; application o; surplus deliveries after breach.——After the 
contract was exhausted by the maximum orders during the 
months of September, October, and November, any subsequent 
deliveries, accepted by the plaintiffs, must be applied to the sev- 
eral breaches in the order of their occurrence, beginning with the 
first. [h. 3s?, 

Ll. Abandonment of contract ou account of breach; waiver of right.—The 
Violation of a contract by one party, or his ivability to perform 
the stipulated acts or services, may authorize the other party to 
abandon the contract; and the protracted sickness of the plaintiff, 
probably disabling him from performing the contemplated ‘ser- 
Viees, during the appropriate season, might authorize the de- 
fendants to abandon it, if they elected to do so; but, when they 
are shown to have treated the contract as continuing and in force, 
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12. 


after the termination of the delay, they will - held to have 
waived their right to abandon it. Brigham & Co. v. Carlisle, 243 

When title passes by delivery.—On a contract for the s este of ¢ hattels, 
when there is an agreement that they shall be counted, weighed, 
measured, or separated from a larger bulk, before dominion over 
them is turned over to the purchaser, the sale is not complete, 
and the title does not pass, until the count, weighing, measure- 
ment, or separation takes place; but a sale may be complete 
without these formalities, and even without an agreement as to 
the price, when such is the understanding or agreement of the 
parties, and it is consummated by delive ‘ry. Aderholt v. Em- 
bry, 185. 

Discharge of debts by tripartite agreement.—Where two debts were 
secured by the same mortgage, one due to a guardian, and the 
other to an administrator and testamentary trustee, each for 
money loaned ; and the administrator having purchased the land, 
for the benefit of his wife, at a sale under a decree of foreclosure, 
for the amount of the two debts, and being unable to make the 
‘ash payment to the guardian, it was thereupon agreed between 
them and a third person, who was indebted to the administrator 
for other moneys loaned, and who did business with a mercantile 
house of which the guardian was a partner, that the adminis- 
trator should credit the debtor with the amount, the debtor give 
his note, secured by crop-lien and mortgage, to the guardian’s 
mercantile firm, and the guardian debit himself with the amount, 
in account with the ward, as for money collected ; this agreement 
being executed, and founded on valuable consideration as be- 
tween the several parties, operated a discharge and satisfaction 
of each of the original debts, although no money passed between 
them.—Milhous v. Dunham, 48. 


CORPORATION. 


5 


Deed of corporation, executed by agent.—A corporation can not ap- 
point an agent to convey lands, except by the vote of its direc- 
tors, or other managing board, in whom the power to sell is re- 
posed by charter, or by the general law; and without legal proof 
of such corporate act, a deed purporting to be executed in its 
name by an agent is not evidence of title, though it may operate 
as color of title. Standifer v. Swann & Billups, 88. 

Same; estoppel by ratification of agent’s act.—Ii the corporation be 
held to have ratified the acts of one assuming to act as its agent 
in selling and conveying lands, by its knowledge of the fact that 
he was so acting, such ratifie ation would only operate as an equi- 
table estoppel, of which courts of law can not take cognizance in 
actions involving the legal title. Jb. 88. 

Appointment of agent.—Record or written evidence of the appoint- 
ment of a bank cashier, or other agent of a corporation, is not re- 
quired ; it may be inferred from an adoption or ratification of his 
acts, as in the case of a natural person. Reynolds 1 Collins, 94. 


( ‘ompelling answer as garnishee in open court.—A guraishen * ‘may, 


if required by plaintiff, be examined orally in the presence of the 
court’’ (Code, § 3293); and this statutory provision, which is 
mandatory, is expressly made applicable to private corporations 
(§ 3267), and may be enforced against them by attachment, or 
by judgment nisi for want “ answer, made absolute on con- 
tinued refusal. Ex parte C., S. & M. Railw ay Co., 258. 

Municipal corporation; construction of powers under charter.—The 
charter of a municipal corporation is strictly construed, though 
not so strictly as to thwart the legislative intent, fairly and rea- 
sonably appearing; only such powers as are clearly granted, ne- 
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cessarily implied, or incidental to the purposes and objects of the 
corporation, will be regarded as conferred; and a reasonabl - 
doubt as to the grant of a particular power, especially if it is in 
abridgment of natural or common right, will be resolved against 
the corporation. Ew parte Mayor &e. of Florence, 419. 

6. Same; power to prohibit sale of spirituous liquors.—-A grant of 
power in a municipal charter, as in the charter of the town of 
Florence (Sess, Acts. 1878-0, p. 413), ‘* to license and regulate re- 
tailing spirituous, vinous, or malt liquors, within the corporate 
limits, and provide for annulling and revoking such license, on 
good cause being shown; to close up ret»il establishments for 
such time as they may deem necessary ; to prevent the selling of 
spirituous, vinous or malt liquors, within the corporate limits, 
whenever they may deem it expedient,’’— confers the power to 
prohibit absolutely the sale of such liquors within the corporate 
limits. Jhb. 479. . 

as Municipal ordinance: partly invalid.—When a municipal ordinance 

is entire, each part being essential and connected with the rest, 

the invalidity of one part renders the whole invalid; but, where 
it consists of several distinct and independent parts, as when it 
prohibits disjunctively two or more acts, the invalidity of one 

part does not affeet the validity of theothers. Jb. 419. 

rarnishinent against stockholder, as debtor of corporation.—A stock- 

holder’s unpaid subscription for stock,for which he has given his 
note to the corporation, is a legal liability, on which an action of 
debt or jndebitatus assumpsit may be maintained by the corpora- 
tion; and which may, therefore, be reached and subjected by 
garnishment atthe suit of a creditor of the corporation. Wool- 

dridge v. Holes, 568. 

%. Same; transfer of note as collateral security.—If a corporation trans- 
fers a stockholder’s note for his unpaid subscription, as collateral 
security for a loan of money, and, the lender becoming bankrupt, 
the debt and note are sold by his assignee in bankruptey; the 
purchaser at the sale, having obtained a judgment against the 
corporation, may by garnishment subject the debt due by the 
stockholder, although he might also maintain an action on the 
note. Tb. 568, 


COSTS. 


x 


1. cAftorney’s fee as costs.——An attorney’s fee, when taxed as costs in 
a chancery suit, accrues on the final determination of the cause, 
und not on the dissolution of a preliminary injunction, and be- 
longs to the complainant, if successful, notwithstanding the dis- 
solution of theinjunction. Rosser v. Timberlake, 162. 

2. Transcript; copy of opinion on former appeal.—On a second appeal 
in a chancery cause, the copy of the former opinion of this court, 
certified to the lower court for its guidance, should not be in- 
cluded in the transcript; and if included, no costs will be al- 
lowed for it. Lehman, Durr & Co. v. Dozier, 235. 

3. In eviminal case; sentence to hard labor for.--It is sufficient that the 
judgment is “‘ that said defendant perform hard labor for the 
county for——days, at 33 cents a day, to pay and satisfy the 
costs of this prosecution, but not toexceed eight months ;”’ but it 
would greatly tend to prevent abuse, if the judgment was made to 
express the amount of the costs, and the number of days the de- 
fendant is required to serve. J//// v. The State, 7. 

4. Same; fees of witnesses.--The pay of the defendant’s own witnesses 
can not be computed as a part of the costs, for which additional 
hard labor may be imposed. Jb, 7. : 


See, also, Fees; Fine anp Forrerrure Funp. 














640 INDEX. 


COURT, CIRCUIT. 

1. Original and appellate jurisdiction.—The original jurisdiction of 
the Circuit Court, in ‘‘ all matters civil and criminal,”’ is derived 
from the constitution (Art. v1.95), and ean not be abridged by 
statute ; but its appellate or supervisory jurisdiction over inferior 
tribunals is of statutory creation (Code, 9657), and is limited by 
the terms and purposes of the grant. Dunbar v. Frazer, 529. 

2. Same; mandamus to probate judge.--The Cireuit Court has no juris- 
dictior, under either constitutional or statutory provisions, to 

issue a mandamus tothe judge of probate of a county in another 
judicial cireuit. 2h. 529. 


CRIMINAL LAW. 
ADULTERY AND FORNICATION. 


1. Evidence of prior acts not covered by indictment.—Under an_indict- 
ment for living in adultery, evidence having been adduced tend- 
ing to show an adulterous intercourse between the parties dur- 
ing the period covered by the indictment, proof of acts or conduet 
prior to that time may be received, without regard to the  sufli- 
ciency of the other evidence to authorize a conviction. Cross r. 
The State, 480, 

2. Proof of former conviction.—Under an indictment for living in 
adultery, the record of a former conviction is not admissible as 
evidence without the indictment on which it was founded, so that 
the court may see that the offense was committed with the same 
person (Code, § 4184); and if the indictment is not produced, the 
court can not consider the former conviction for any purpose. 
Th. 430. 

. 3. Hushand and wife, as witnesses for ov against each other. —Under an 

indictment against two persons for living together in adultery 
(Code, § 4184), the husband of the woman is not a competent 
witness for the man, when both are on trial together under the 
plea of not guilty. Birge v. The State, 435, 


ASSAULT. 


4. What constitutes assault.—Presenting and aiming an unloaded gun 
at a person within shooting distance, in such a manner as to ter- 
rify him, he not knowing that the gunis not loaded, will not sup- 
port a conviction fora criminal assault, although it may support 
a civil action for damages. Chapman v. The State, 463. 


SAIL. 


5. Right to bail; burden and sufficiency of proof.—On application for 
bail by a person who is in custody under indictment for murder, 
the production of the indictment makes out a prima facie case 
against him, and casts on him the burden of adducing execulpa- 
tory evidence; but he is not required to introduce the witnesses 
who were before the grand jury, although they are present in 
court; and if the evidence adduced by him leaves it doubtful 
whether the deceased came to his death by accident, by suicide, 
or by violence at the hands of another, no witnesses being intro- 
duced on the part of the prosecution, he is entitled to bail. Ly 
parte Hammock & Elrod, 414. 

. 6, Same; on second hearing.—Bail being improperly refused in’ such 

case, and the right to it being declared by this court on review, 

additional evidence can not be adduced by the prosecution, but 

the only open question is as to the amount of bail. Jb. 474. 
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BURGLARY. 


Sufliciency of indictment.—It is no objection to an indictment for 
burglary, that it also avers the consummation of a larceny in the 
building alleged to have been entered. Barber v. The State, 19. 
8. Juinder of counts for burglary and larceny.—Whether a count for 

burglary, and a count for petit larceny, can be joined in the same 
indictment, is “‘left open for future consideration,’’authorities be- 
ing cited. Jb. 19. 

9. Felonious intent, as element of burglary; averment of.—lIt is an essen- 
tial element of the crime of burglary that the breaking and en- 
tering should be accompanied with an intent to steal, or to com- 
mit some felony, and this intent must usually be alleged and 
proved ; but, where there is an averment of a completed larceny, 
or of some felony actually committed, it is unnecessary to aver 
the felonious intent. Jb. 19. 

10. Supliciency of indictment, as charge of burglary or larceny.—A count 

which fails to charge the felonious intent, and fails to charge an 

asportation sufficient to constitutes larceny, is fatally defective. 

Th. 19. 

EMBEZZLEMENT. 


11. Constituents of offense.—In order to sustain a conviction of the of- 
fense of embezzlement under the statute (Code, § 4377), three 
things must be proved: Ist, that the accused was the clerk, 
agent, servant, or apprentice of a private person; 2d, that the 
money came into his possession by virtue of his employment; 
3d, that he embezzled, or fraudulently converted it to his own 
use, or fraudulently secreted it with the intent to convert it to his 
ownuse. Pullam vr. The State, 31. 

12. Same; by agent.—The word agent ,as employed in the statute (Code, 
§ 4877), is used in its popular sense; meaning one who under- 
tukes to transact some business, or to manage some affair, for an- 
other, by authority, and on account of the latter, and to render 
an account of it; it imports a principal, and implies employ- 
ment, service, delegated authority to do something in the name 
and stead of the principal ; and it does not include a mere naked 
bailee, who holds possession wholly and exclusively for the ben- 
fit of the bailor. Jb. 3/. 

13. Difference between embezzlement and larceny.—li the husband felo- 
niously takes, and converts to his own use, money deposited with 
the wife to be kept for the benefit of a third person, without her 
association in the crime, he is guilty of larceny, and not of em- 
bezzlement. Jb. 37. 

EVIDENCE. 


14. Evidence of offenses other than that charged ; admissibility of. 
While, as a general rule, evidence that a defendant has com- 
mitted offenses other than that for which he is on on trial, is in- 
admissible; yet such evidence is admissible, where it tends to 
show the intent with which the act charged was committed, to 
illustrate its criminality, or to identify the accused as the person 
who committed the act charged in the indictment on which he is 
tried. Curtis v. The State, 12. 

15. Evidence of prior acts not covered by indictment.— Under an indict- 
ment for living in adultery, evidence having been adduced tend- 
ing to show an adulterous intercourse between the parties during 
the period covered by the indictment, proof of acts or conduct 
prior to that time may be received, without regard to the sufti- 
ciency of the other evidence to authorize a conviction. Cross rv. 
The State, 430. 


41 
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16. 


17. 


Flight; subsequent explanatory declarations.—Flight soon after the 
commission of the offense charged, though it may be of slight pro- 
bative force, is an evidentiary fact in the nature of an implied 
admission ; and while it may be explained or qualified by accom- 
panying declarations on the principle of res gest, subsequent 
conduct, acts or declarations, are not admissible for that  pur- 
»0se. Chamblee vv The State, 406. 
light, concealment, &e.—Any conduct on the part of the defend- 
ant indicating a consciousness of guilt, such as flight, conceal- 
ment, &c., being competent evidence against him as an implied 
admission; itis competent for the prosecution to prove that, 
when an officer went to the defendant’s house to arrest him, and 
inquired for him, his wife asserted that he was not at home, when 
he was in fact in an adjoining room, and failed to discover him- 
self; but the jury should be instructed to disregard the evidence, 
unless satisfied that the defendant heard and understood the 
purport of the conversation. (Clarke v. The State, 474. 


18. Confessions.—Before confessions can go to the jury as evidence 


19. 


99 


23. 


in a criminal case, it must be shown to the satisfaction of the 
court that they were made voluntarily. Any words spoken in 
the hearing of the defendant while in custody, which might gen- 
erate hope or fear on his part, are sufficient to exclude his con- 
fessions thereby induced; and when a confession has been thus 
improperly obtained, any subsequent repetition of it must also 
be excluded, unless it is affirmatively shown that the effect of the 
improper influence had been entirely removed. Under these 
rules, as applied to the facts shown in this case, the defendant’s 
confessions ought Rot to have been admitted. Owen v. The State, 
425. 

Husband and wife as witnesses against each other.—On principles of 
public policy, all communications between husband and wife 
which do not upon their face appear to be public, or intended to 
be so, are shielded from public scrutiny as evidence, and neither 
‘an testify as to such communications when the interests of the 
other are involved; and in criminal cases, the subsequent disso- 
lution of the marriage relation, by decree of divorce, does not af- 
fect the principle, nor remove the incompetency. Jb. 425. 


Same.—On principles of public policy, the wife is not a competent 


witness for her husband, when on trial in a criminal prosecution, 
although the defendant is now allowed to testify bor himself. 
Donnelly v. The State, 452. 

Same.—Under an indictment against two persons for living to- 
gether in adultery (Code, § 4184), the husband of the woman is 
not a competent witness for the man, when both are on trial to- 
gether under the plea of not guilty. Birge v. Tne State, 425. 

What witness may state.—A witness can not be allowed to testify 
that one of the parties to a difficulty, in stopping the defendant 
a few nights before the difficulty, did so with the intention of 
provoking a difficulty. Harrison v. The State, 4. 


Statements of defendant as witness.—The defendant, testifying as a 


witness for himself, can not be permitted to state his motive, in- 
tention, or mental status; as, that he ‘‘ was in a fright,’’ when he 
crossed the street just before the difficulty; or, that he ‘‘ did not 
come to town that morning with any purpose to engage in a diffi- 
culty, or to get into trouble with any of the W.’s,’’ the family of 
the deceased ; the general rule applying, which forbids a witness 
to state his motive, belief, intention, or state of mind, when secret 
and uncommunicated, Stewart v. The Stale, 436, 


24. Same.—In making his statement to the jury, as authorized by the 


statute (Acts 1882-3, pp. 3-4), the defendant may state the fact 
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that he had had a previous difficulty with one of the parties en- 
gaged in the fatal rencounter, and the general nature of that diffi- 
culty, as trivial or grave; but he can not state the details or par- 
ticulars of it, and he may be interrupted by the court when 
attempting to state them. J/arrison v. The State, 5, 

25. Examination of defendant as witness.—Where several persons are 
jointly indicted and tried, and each avails himself of the statutory 
privilege of testifying as a witness (Sess. Acts 1884-5, p. 139), he 
thereby becomes subject to examination and cross-ex amination 
as any other witness; and each has the right to examine the 
others in his own behalf. J/arris v. The State, 482. 

26. Same; cross-eramination.—When the defendant in a criminal case 
avails himself of the statutory privilege of testifving as a witness 
(Sess. Acts 1884-5, p. 189), he subjects himself to the test of 
cross-examination as to any matter connected with the transac- 
tion, or pertinent to the issue, and impeachment by evidence as- 
sailing his general character, or by proof of contradictory state- 
ments on other occasions; but he can not be cross-examined, 
against his objection, as to his connection with, or commission of 
other offenses, or matters which would unduly prejudice him in 
the minds of the jury,—as by asking whether he did not ‘‘ belong 
to the Jesse James gang.’’ Clarke v. The Statate, 474. 

27. Eamination of witness testifying as to character.—A witness, when 
called to testify to character, must testify to the person’s reputa- 
tion in the community, and not to particular facts or rumors 
affecting his reputation; but, on cross-examination, a greater 
latitude as to details is allowed, and he may be asked what he 
had heard other persons say, or what he had himself said, at a 
particular time and place, as to matters affecting the character of 
the person inquired about. Jackson v. The State, 471. 

28. Competency of witness to testify as to character.—When a witness 
states that he knew the character of the deceased, or other per- 
son inquired about, ‘‘in the upper portion of the neighborhood 
in which he lived, but not in the lower portion,”’ this does not af- 
fect his competence y, es goes only to the weight or sufficiency of 
his testimony. Jb. 471. 

20. Impeaching witness. —The credibility of a witness can not be im- 
peached by proof of the declarations of third persons, not made 
in his presence. Clarke v. The State, 474. 

30. Proof of venue.—The sufticiency of the proof of venue can not be 
considered by this court, in the absence of a ruling by the pri- 
mary court, and exception duly reserved to it. Ib. 474. 

31. Charge in favor of escape of the innocent.—In reply to the assertion 
of counsel, in argument, ‘‘ that the law says itis better that ninety- 
nine guilty persons shall escape than that one innocent person shall 
suffer,’’ the court may instruct ~ jury, that this proposition is 
not correet—that the policy of the law simply is, that the inno- 
mg shall go free, and that the guilty sh: i be punished. Ward 

. The State, 441. 


HomIcIDE. 


32. Killing one person by mistake for another.—When one person is 
killed by mistake for another, the character of the offense is the 
same that it would have been if the fatal shot or blow had killed 
the person for whom it was intended. Clarke v. The State, 474. 

Homicide provoked by blow.—A blow in the face with the hand, in- 
tentionally inflicted by the deceased on the defendant, may con- 
stitute provocation sufficient to reduce the killing from murder 
to manslaughter, even if perpetrated with a deadly weapon ; pro- 
vided the jury are satisfied, from a consideration of all the facts 


” 


we 
~ 
. 
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and circumstances, that the killing was prompted by the sudden 
heat of passion excited by the blow, and was not the offspring of 
malice, express or implied, or of a design previously formed ; but, 
if the defendant induced and sought for the provocation, in order 
to afford him an opportunity to execute his malice or previously 
formed design, the provocation is no defense, and he is guilty of 
murder. Stewart v. The State, 436. 


34. Self-defense.—The defendant’s belief that it was necessary to kill 


35. 


36. 


his assailant in order to save his own life, or to prevent grievous 
bodily harm, must not only be honestly entertained, but must be 
reasonable and well founded; though he may act on appearances 
as if they were real. Jackson rv. The State, 471. 


Same; charge asserting correct doctrine as to.—A charge in these 


words, ‘‘The doctrine of self-defense is not available, when the 
defendant was himself the aggressor, or Was not reasonably free 
from fault in bringing on the difficulty; nor can it be invoked, 
unless the defendant was, or appeared to be, so menaced at the 
time, by some overt act on the part of his assailant, as to create 
in his mind a reasonable apprehension of danger to his life, or 
the infliction upen him of grievous bodily harm, and that there 
was no other reasonable mode of escape from such impending 
peril,’ asserts a correct proposition. Harrison r. The State, 5. 
Retreating in case of homicide; doctrine in Walker’s American Law 
as to, not approved.—Our law does not regard as ‘ta cowardly doe- 
trine’’ the rule which requires a party to retreat, under certain 
circumstances, in order to avoid unnecessary bloodshed ; and 
when counsel read to the jury an extract from Walker’s American 
Law (p. 492), in which that assertion is made, the court may in- 
terrupt him, and state the correct principle of law. Zh. 3. 


37. Confessions.—Before confessions can go to the jury as evidence in 


38. 


39. 


40. 


41. 


a criminal case, it must be shown to the satisfaction of the court 
that they were made voluntarily. Any words spoken inthe hear- 
ing of the defendant while in custody, which might generate hope 
or fear on his part, are sufficient to exclude his confessions there- 
by induced; and when a confession has been thus improperly 
obtained, any subsequent repetition of it must also be excluded, 
unless it is affirmatively shown that the effect of the improper in- 
fluence had been entirely removed. Under these rules, as ap- 
plied to the facts shown in this case, the defendant’s confessions 
ought not to have been admitted. Owenv. The State, 425. 

Dying declarations.—Dying declarations are admitted as evidence 
with great caution, and the primary facts on which their admissi- 
bility depends are ‘closely scrutinized; but, when it clearly ap- 
pears that they were made under a conviction of impending death, 
as determined by all the attendant circumstances at the time, 
though the declarant may not have expressed in words his belief 
that he must soon die, the court must admit them, leaving the 
jury to judge of their weight and credibility. Ward v. The 
State, 441. 


Evidence of former difficulty.—The prosecution having proved the 


fact of a previous difficulty between the defendant and a kins- 
man of the deceased, on the morning of the homicide, the de- 
fendant can not be permitted to prove the details of that difficulty, 
nor to show who was the aggressor. Stewart v. The State, 436. 


Exeulpatory declarations of defendant, as to peaceable intentions. 


The defendant’s own declarations, made a year or more before 
the homicide, as to his peaceable intentions for the future, are 
not competent evidence ior him for any purpose. Jhb. 436. 


Declarations of deceased inculpating himself.—The declarations or 


admissions of the deceased, as to his being in fault in striking 
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44. 


45. 


the defendant, made about one hour after the difficulty, are too 
remote to constitute any part of the res gest; and not being made 
under cireumstances Which would render them admissible as 
dying dec — they are not competent evidence for any pur- 
pose. Ib. 43 

Statements of defendant as witness.—The defendant, testifying as a 
witness for himself, can not be permitted to state his motive, in- 
tention, or mental status; as, that he ‘‘was in a fright,’’ when he 
crossed the street just before the difficulty; or, that he ‘‘did not 
come to town that morning with any purpose to engage in a dif- 
ficulty, or to get into trouble with any of the W.’s,”’ the family of 
the deceased ; the general rule applying, which forbids a witness 
tostate his motive, belief, inte ‘ntion, or state of mind, when secret 
and uncommunicated. Jb. 436. 

Threats by dezendant against ‘third persons.—As a general rule, a 
threat by the defendant to kill some other person than the de- 
ceased is not admissible as evidence against him; but, in a case 
of mistaken identity, evidence showing malice on the part of the 
defendant towards the person for whom the deceased is supposed 
to have been mistaken, or threats made by him against that per- 
son, is relevant and admissible ; yet the jury should be instructed 
to give no weight or consideration to such evidence, unless they 
are satisfied as to the fact of such mistaken identity.—-Clarke « 
The State, 474. 

Same ; subsequent threats.—In such case, the fact of mistaken 
identity being established, proof of thoes its made by the defend- 
ant towards the person for whom the deceased was mistaken, and 
of a difficulty between them, subsequent to the homicide, is com- 
petent and admissible ¢ against him, in connection with the prece- 
dent threats and other circumstances, in determining the intent 
and motive with which the fatal shot was fired. hb. 474. 

Difficulty between defendant and third person, or deceased.—The 
prosecution having proved the fact of a difficulty between the de- 
fendant and a third person, for whom the deceased was supposed 
to have been mistaken at the time of the homicide, the defendant 

can not be allowed to prove the cause, merits, or details of that 
difficulty. Th. 474. 

Re lerancy of evidence connecting defendant with dificulty.—There be- 
ing evidence which tended to show a conspiracy, or agreement 
between the deceased and one A. on one side, and the defendant 
and one M. on the other, to bring on a difficulty with each other, 
a few days before the encounter in which the deceased was 
killed, the defendant and deceased being then strangers to each 
other, the statement of said A. as a witness, to the effect that, a 
day or two before the difficulty, he pointed out the defendant to 
the deceased, on the street, and told him he was the man with 
whom witness had the difficulty at the surprise party a few nights 
before, is competent and relevant evidence for the defendant. 
Harrison v. The State, 5. 

Evidence in rebuttal.—The difliculty between the parties having 
occurred while they were attending church at night, and the State 
having proved that the defendant was heard to say to one M. that 
if he would eall some one, not named, out of the church, he (de- 
fendant) would shoot him down, after which M. went back into 
the church, and requested the deceased to come out; it is com- 
petent forthe defendant to prove, by a woman who was present, 
that she sent into the church for M., and asked him to come out 
and walk home with her. Jb. 4. 

What witness may state-—A witness can not be allowed to testity 
that one of the parties to a difficulty, in stopping the defendant 
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a few nights before the difliculty, did so with the intention of 
provoking a difficulty. Jb. 6. 


49. Statement by defendant.—In making his statement to the jury, as 


x 


authorized by the statute (Acts 1882-3, pp. 3-4), the defendant 
may state the fact that he had had a previous difficulty with one 
of the parties engaged in the fatal rencounter, and the general 
nature of that difficulty as trivial or grave; but he can not state 
the details or particulars of it, and he may be interrupted by the 
court when attempting to state them. Jh. 5. 


INDICTMENT 


Practice as to finding; at common law.—The rule at common law 
was to prepare indictments, and to administer oaths to wit- 
nesses, in open court, and send both before the grand jury; and 
under this practice, the examination of a witness was confined 
to a specific offense, imputed to a designated person; anything 
beyond this was immaterial and impertinent. Banks v. The 
State, 14. 

Same; under statutes.—In America, this rule varies in the different 
States; in this State, the witnesses are sworn by the foreman of 
the grand jury, or solicitor (Code, § 4773); indictments being 
rarely drawn until the testimony has been heard and satisfies 
the grand jury, and their report forms the basis of prosecution. 
Ib. 14. 

Solicitor’s signature.—The legal evidence of the verity of an indict- 
ment is its return as a true bill by the grand jury, as shown by 
the signature of the foreman; and the signature of the solicitor 
is not essential to its validity. Joyner v. The State, 448. 

Same.—An indictment will not be strack from the files because it 
is not signed by the solicitor, his signature not being essential 
to its validity. Cross v. The State, 480. 

Deputy-solicitor’ s appearance before grand jury, and signature to 
indictent.—An indictment will not be struck from the files, on 
a because it was drafted by the deputy-solicitor, nor be- 

‘ause he appeared before the grand jury during their investiga- 
tion of the case. Ih, 430, 

Evidence before grand jury; legality and sufficiency of.—An indict- 
ment will be quashed, on motion, when it is shown that the wit- 
ness before the grand jury, on whose testimony it was found, was 
sworn by a person who was acting as special solicitor, and whose 
appointment was void. Joyner v. The State, 448. 

Burglary; averment of felonious intent.—It is an essential element 
of the crime of burglary, that the breaking and entering should 
be accompanied with an intent to steal, or to commit some fel- 
ony, and this intent must usually be alleged and proved; but, 
where there is an averment of a completed larceny, or of some 
felony actually committed, it is unnecessary to aver “the fenonious 
intent. Barber v. The Stat , £9. 

Burglary and larceny.—It is no objection to an indictment for bur- 
glary, that it also avers the consummation of a larceny in the 
building alleged to have been entered; but, whether a count for 
burglary, and a count for petit larceny, can be joined i in the same 
indictment, is ‘‘left open for future’ consideration,” authorities 
being ¢ ited. i 19 


. Same.—A count which fails to charge the felonious intent, and 


— 





fails to ¢ harge an — sufficient to constitute lare eny, is 
fatally defective. Jb. 
Larceny; description of oa rty; clerical omission of words.—The 
omission of the word of in the indictment, in describing the 
ownership of the stolen property—as, ‘‘ the property—A B’’—is 
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a mere clerical misprision, and does not render the indictment 
fatally defective. Abernathy v. The State, 411. 

60. Removal or sale of mortgaged property; averment of owner’s name. 
In an indictment for the sale or removal of property on which 
a lien created by law exists (Code, § 4353), the name of the per- 
son who holds the lien must be stated, and it is not sufficient to 
state that his name is to the grand jury unknown. Hill v. The 
State, 1. 

61. Resisting officer.—The indictment in this case, substantially con- 
forming to that prescribed by the Code (No. 47, p. 996), is suffi- 
cient on demurrer. Andrews v. The State, 483. 

62. Violation or evasion of prohibition laws.—An indictment under the 
statute approved February 19, 1883, to prevent the violation or 
evasion of the prohibition laws (Sess. Acts, 1882-83, p. 61), must 
aver, in substance, each of the three ingredients of the offense: 
Ist, a house, room, inclosure, or other place, where spirituous, 
vinous or malt liquors are furnished or obtained in violation or 
evasion of law, or where some device is used to dispose of, fur- 
nish, or obtain such liquors, in violation or evasion of law; 2d, 
such house, room, inclosure, place or device to be so constructed, 
and in such manner, as to keep the person concealed who fur- 
nishes or disposes of the liquor; and, 3d, a sale, disposition or 
furnishing of such liquor, in violation or evasion of law, by a 
person who is at the time concealed. Boggus v. The State, 26. 


JuRORS AND JURY; GRAND AND PETIT. 
, 


63. Grand jury; investigations before, to what confined.—Investigations 
before the grand jury must not be inquisitorial, and, with the 
exception of gaming cases, must be directed to a specified end, 
and the examination of witnesses must be confined to specified 
aims and objects; and under the theory and practice in this 
State, all that takes place before the grand jury, as well as the 
subsequent steps in the prosecution, may be said to be proceed- 
ings upon the indictment. Banks rv. The State, 14. 

64. Same.—No general statute interdicts the giving away of spirituous, 
vinous or malt liquors, and, in the absence of some local prohibi- 
tion, the grand jury is without authority to inquire into a mere 
gift; but, where it is shown that local prohibition existed ‘* with- 
in two miles of the academy in the town of Jasper, Walker 
county, Ala.,’’ and the inquiry is of a particular act of selling or 
giving away of such liquors within the | reseribed limits, such 
question would be legitimate. Jb. 14. 

65. Examination of witness before.—A witness is nota general informer, 
but the inquiry myst be directed to the particular act, transac- 
tion, or imputed crime; and anything beyond this, except in 
gaming cases, is unauthorized and inquisitorial; but, in such 
cases, the statute (Code, § 4210) authorizes the interrogation of 
2 witness as to the facts within his knowledge, and he may be 
required to answer without specifying any act or transaction. 
Tb. 14. 

66. Evidence before grand jury; legality and sufficiency of. —An indict- 
ment will be quashed, on motion, when it is shown that the wit- 
ness before the grand jury, on whose testimony it was found, was 
sworn by a person who was acting as special solicitor, and 
whose appointment was void. Joyner v. The State, 448. 

67. Contempt by refractory witness before grand jury.—A witness before 
the grand jury, refusing to answer any lawful questions as to his 
knowledge of gaming within the county during the preceding 
twelve months, is guilty of a contempt, and also of a misdemean- 
or (Code, § 4136); and if he is brought before the grand jury at 
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71. 


=! 
5 
— 


74. 


their request, by order of the court, being imprisoned under a 
criminal charge or sentence, he is equally subject to the penalties 
of the law as if he had been summoned by subpeena. Newsum 
v. The State, 407. 

Organization of grand jury; supplying deficiency of jurors.—By the 
statute approved February 17th, 1885 (Sess. Acts 1884-5, pp. 
18SI-6), prevision is made for drawing jurors, organizing ju- 
ries, grand and petit, and supplying deficiencies which may oc- 
cur on the organization in the first instance; but no provision is 
made for supplying deficiencies which may afterwards occur, as 
where the number of grand jurors is reduced below the minimum 
number by excuses allowed on account of sickness; and such 
deficiencies must,therefore, be supplied under the provisions of 
the former law (Code, § 4754) which, tothis extent, is not affected 
by the later statute. Abernathy vr. The State, 411. 

Special venire at special term.—When a special term is called and 
held for the disposal of business generally, for which regular ju- 
ries are required, they must be drawn, summoned and organized 
as at a regular term; and if acapital case is tried, a special renire 
must be drawn, including the regular jury, as at a regular term. 
But, when a special term is called and held for the trial of a sin- 
gle capital case, a special renire of fifty persons must be sum- 
moned (Code, § 4739), and a jury must be organized from them 
for the trial, with talesmen if necessary. Ward rv. The State, 441. 

Special rvenire in capital case.—The general statute regulating the 
drawing of jurors and organization of juries in criminal cases 
(Sess. Acts 1884-5, p. 181), when two or more capital cases are 
set for trial on the same day, authorizes and provides for but one 
special renire for all. Chamblee v. The State, 466. 

Same; when proper.—A special renire is necessary, and is author- 
ized, only in capital cases (Code, § 4874); and on a second trial 
under an indictment for murder, the first having resulted in a 
conviction of murder in the second degree, which operates as an 
acquittal of the higher offense, and is so pleaded on the second 
trial, the defendant is not entitled to a special renire. Jackson v. 
The State, 471. 

Discharge of juror on account of sickness.—The discharge of a juror 
by order of the court, on account of sickness, and the substitution 
of another juror in his stead, authorizes the cominencement of 
the trial anew, but does not enlarge the number of peremptory 
challenges allowed the defendant (Code, §§ 4906, 4879) ; and if he 
has already exhausted his peremptory challenges, he can not 
challenge peremptorily the substituted juror. Jb. 477. 

LARCENY. * 

What constitutes.—The only proof of the larceny charged being the 
testimony of a witness who stated that, during the night, the 
cotton was brought to the defendant’s house by one P., and that 
the defendant started to market with it:in his wagon early the 
next morning; there is nothing in these facts, standing alone, to 
constitute larceny by the defendant, at least until he loaded the 
cotton to carry it off, and not then, unless the cotton had been 
previously stolen through his procurement or participation. //7// 
v. The State, 1. 

Declarations of third person; admissibility as evidence.—Said P. 
being present when the cotton was loaded and carried off by the 
defendant, under these circumstances, any statement or declara- 
tion made by him at the time is relevant and competent evi- 
dence for the defendant, as tending to show whether his asporta- 
tion was criminal or not. Jb. /. 








INDEX. 649 


CRIMINAL LAW—Continued. 


75. Larceny and embezzlement; difference between.—lf the husband 
feloniously takes, and converts to his own use, money deposited 
with the wife to be kept for the benefit of a third person, without 
her association in the crime, he is guilty of larceny, and not of 
embezzlement. Pullam rv. The State, 31. ‘ 

76. Evidence.—In a prosecution for the larceny of a mule, the prose- 
cutor having testified that his mule was taken away one night 
without his knowledge or consent, and that defendant afterwards 
brought him a horse, which he said he had obtained in exchange 
for the mule; the owner of the horse, who had reclaimed him 
from the prosecutor, may state the circumstances under which 
the defendant obtained the possession of the horse, although it 
amounts to a criminal offense. Curtis v. The State, 12. 

77. Abstract eharge.—In a prosecution for the larceny of a mule, a 
charge asked, based on the defendant’s belief that he had the 
owner’s permission to take the mule, is properly refused, when 
there is no evidence from which the jury are authorized to infer 
his belief that he had such permission. Skelton v. The State, 35, 

78. Description of property in indictment; clerical omission of words. 
The omission of the word of in the indictment, in describing the 
ownership of the stolen property—as, ‘‘ the property — A B’’—is 
a mere clerical misprision, and does not render the indictment 
fatally defective. Abernathy v. The State, 411. 

79. Joinder of counts for burglary and larceny.—Whether a count for 
burglary, and a count for petit larceny, can be joined in the same 
indictment, is ‘“‘left open for future consideration,’’ authorities 
being cited.— Barber v. The State, 19. 

PERJURY. 

80. What constitutes. —An answer to an immaterial question can not be 
made the subject of perjury; and where an indictment shows 
that the act sought to be proved was immaterial, it must be ad- 
judged insufficient, and an averment that it is material can not 
cure the defect. Banks v. The State, 14. 

SL. Same.—An indictment for perjury will not lie against a witness 
who swore falsely on the trial of a void judicial proceeding. Col- 
lings v. The State, 432. 


PLEAS AND DEFENSEs. 


82. Misnomer.—The variance between the names Donnelly and Donly 
is not, as matter of law, suflicient to support a plea in abatement 
on the ground of misnomer. Donnelly vr. The State, 453. 


ReMovAL oR SALE oF MortTGacep Prorerry. 


83. Constituents of offense. —Valid equitable liens and mortgages are as 
much within the purview of the statute (Code, § 4353) which 
makes criminal the removal or sale of property on which another 
has a lien, as are those valid at law. Varnum rv. The State, 28, 

84. Description of property conveyed by mortgage; parol evidence of iden- 
tification.—When a mortgage conveys the ‘‘entire crop’? of the 
mortgagor of every description, ‘‘raised by him, or caused to be 
raised by him annually,” till a certain debt is paid, the uncer- 
tainty as to what the mortgage covers can be removed by parol 
evidence; and when the bill of exceptions fails to set out all the 
evidence, this court will presume that such parol evidence was 
furnished, and the mortgage properly admitted in evidence. 
Th. 28. 

85. Indictment; averment of owner's name.—In an indictment for the 
sale or removal of property on which a lien created by law exists 
(Code, § 4353), {the name of the person who holds the lien must 
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be stated, and it is not sufficient to state that his name is to the 
grand jury unknown. Hill v. The State, 7. 


ResIstinG OFFICER. 


86. Who is ‘‘officer of the State.’’—A special deputy, employed and au- 
thorized by the sheriff to execute a particular process, is ‘‘an 
officer of the State’’ within the meaning of the statute against re- 
sisting an officer in the execution of process (Code, § 4137) ; in the 
construction of which statute, the court declines to follow’ the 
dictum in Kavanaugh v. The State, 41 Ala. 399. Andrews v. The 
State, 483. 

87. Sufficiency of indictment.—The indictment in this case, substan- 
tially conforming to that prescribed by the Code (No. 47, p. 996), 
is sufficient on demurrer. Jb. 483. 


RETAILING Sprritvous Liquors. 
88 


Spirituous liquors; what articles are included in the term.—Under an 
indictment charging an unlawful sale of spirituous liquors (Code, 
§ 4205; Sess. Acts 1880-81, p. 50), a conviction may be’ had on 
proof of a sale of ‘‘brandy peaches’”’ and ‘‘brandy cherries,’’ put 
up in bottles, and preserved in liquor which was spirituous and 
intoxicating. Ryall vr. The State, 410. 

89. Same.—Under an indictment for selling vinous or spirituous 

liquors without a license and contrary to law (Code, § 4204; Sess. 
Acts 1878-9, p. 71), a conviction may be had on proof of a sale of 
bitters—in this case, Busby’s Bitters, or Busby’s Improved System 
Invigoran'—or other decoction of whiskey compounded, in quan- 
tity sufficient to intoxicate, with bitter herbs, barks, and other 
medicinal ingredients, which was bought for use as a beverage, 
was so used, and produced intoxication. Wall v. The State, 417. 

90. Same; evidence as to character of article sold.—The fact that the bit- 
ters, or other decoction sold, was classed for the purpose of taxa- 
tion, by the Treasury Department at Washington, as a proprie- 
tary medicinal preparation, is irrelevant, hearsay merely, and 
has no tendency to show that it does not contain whiskey in suf- 
ficient quantity to produce intoxication. Jb. 417. 

91. Act to prevent violation or evasion of prohibition laws, and of laws re- 
quiring license; what must be proved to authorize conviction under. 

n order to sustain a conviction for the offense denounced in the 
act to prevent the violation or evasion of prohibition laws, or of 
laws requiring license for the sale of liquors, approved February 
19, 1883, three things must appear: Ist, a house, room, inclosure, 
or other place, where spirituous, vinous or malt liquors are fur- 
nished or obtained in violation or evasion of law, or where some 
device is used to dispose of, furnish, or obtain such liquors, in 
violation or evasion of law; 2d, such house, room, inclosure, 
way or device to be so constructed, and in such manner, as to 

eep the person concealed who furnishes or disposes of the liquor ; 
and, 3d, a sale, disposition or furnishing of such liquor, in viola- 
tion or evasion of law, by a person who is at the time concealed. 
Bogqus v. The State, 26. 

92. Same; what indictment must show.—An indictment under this 
statute must contain, in substance, an averment of each of the in- 
gredients set out above; less than this fails to show a _ violation 
of thelaw. Jb. 26. 

93. Same; policy of.—There is nothing in this statute which provides 

for the punishment of the person who furnishes or disposes of 

the liquor; its policy is to prevent such clandestine traffic, by 
punishing him who keeps or controls the house, place or con- 
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trivance, in and by which such illicit traffic can be and is con- 
ducted. Jb. 26. . 


TRIAL, AND Its INCIDFNTS. 


04. Amendment of complaint, on appeal from County Court.—A_ state- 
ment of the cause of complaint prepared by the solicitor, on ap- 
peal from the County Court, is amendable, if a new and different 
case is not thus introduced, Perry v. The State, 22. 

0. Transfer of cause from Circuit to County Court.—When an indict- 
ment is found in the Circuit Court, and a trial is had under it in 
the County Court, the transcript should contain a certificate 
showing the transfer of the cause. Joyner v. The State, 448. 

9. Waiver of trial by jury.—A waiver of atrial by jury, being the re- 
nunciation of a valuable constitutional right, must be strictly 
construed ; and it will be held, ordinarily, to apply only to the 
particular trial at which it ismade. Cross v. The State, 430. 

97. Service of copy of indictment and special venire.--When the record 
shows an order for the service of a copy of the indictment and of 
the special renire on the defendant (Code, § 4872), this court will 
presume compliance with the order, in the absence of objection 
in the court below founded on the want of it. Clarke v. The State, 
474. 

98. Statements of defendant as witness.—The defendant, testifying as a 
witness for himself, can not be permitted to state his motive, in- 
tention, or mental status; as, that he ‘‘was in a fright,’’ when he 
crossed the street just before the difficulty ; or, that he ‘‘ did not 
come to town that morning with any purpose to engage in a dif- 
ficulty, or to get into trouble with any of the W.’s,”’ the family 
of the deceased ; the general rule applying, which forbids a wit- 
ness to state his motive, belief, intention, or state of mind when 
secret and uncommunicated. Stewart v. The State, 436. 

99. Examination of defendant as witness.—Where several persons are 
jointly indicted and tried, and each avails himself of the statu- 
tory privilege of testifying as a witness (Sess. Acts 1884-5, p. 139), 
he thereby becomes subject to examination and cross-examina- 
tion as any other witness ; and each has the right to examine the 
others in his own behalf. H/arris v. The State, 482. 

100. Same; cross-eramination.—When the defendant in a criminal case 
avails himself of the statutory privilege of testifying as a witness 
(Sess. Acts 1884-5, p. 189), he subjects himself to the test of 
cross-examination as to any matter connected with the transac- 
tion, or pertinent to the issue, and impeachment by evidence as- 
sailing his general character, or by proof of contradictory state- 
ments on other occasions; but he can not be cross-examined, 
against his objection, as to his connection with, or commission 
of other offenses, or matters which would unduly prejudice him 
in the minds of the jury,—as by asking whether he did not ‘ be- 
long to the Jesse James gang.”’ Clarke r. The State, 474. 

101. Reading extracts from adjudged cases to jury.—Counsel may read to 
the jury, in the presence of the court, as part of their argument, 
extracts from the published decisions of this court, when perti- 
nent to the questions involved in the case, and containing cor- 
rect expositions of the law. Stewart v. The State, 436. 

102. Argument of counsel; discretionary power of court to interrupt.—The 
court has a discretionary power to require all legal propositions 
to be argued to the court, and not to the jury; and may properly 
interrupt counsel when reading from a text-book, and state that 
the princible announced is not correct. Harrison v. The State, 5. 
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103. General verdict, under indictment containing good and bad counts. 
A general verdict of guilty, under an indictment containing both 
good and bad counts, will be referred to the good counts. Barber 
vr. The State, 19. 

104. Verdict on Sunday.—A verdict may be received on Sunday, and 
judgment be entered on it on the next day. Chamblee v. The 
State, 466. 

105. Costs; sentence to hard labor for.--It is sutticient that the judg- 
ment is “that said defendant perform hard labor for the 
county for——days, at 33 cents a day, to pay and satisfy the 
costs of this prosecution, but not to exceed eight months ;”’ but it 
would greatly tend to prevent abuse, if the judgment was made to 
express the amount of the costs, and the number of days the de- 
fendant is required to serve. Hill v. The State, 1. 

106. Same; fees of witnesses.—The pay of the defendant’s own witnesses 
can not be computed as a part of the costs, for whieh additional 
hard labor may be imposed. Jb, /. 

107. Discharge of convict sentenced to hard labor, when sentence is not car- 
ried into effect.—When a person, being convicted of a misde- 
meanor, is sentenced to hard labor for the county on non-pay; 
ment of the fine and costs, and ordered to be ‘‘confined in the 
county jail until within five days next after the adjournment of 
the court, when he will be delivered to the superintendent of 
hard labor by the sheriff;’’ he is entitled to be discharged on 
habeas corpus, if the order is not carried into effect within a rea- 
sonable time after the adjournment of the court. Ex parte Crews, 
47. 

108. Same; what.is reasonable time.—In such case, the judgment and 
sentence being rendered on the 3d December, and the term of the 
court expiring by limitation on the 5th, a petition for discharge 
from custody, filed on the 23d, is not premature, although the 
minutes have not been signed by the presiding judge. Ib. 457. 

109. Statutory provisions as to hiring of county convicts.—Under the 
statutory provisions regulating the oe of county convicts 
(Sess. Acts 1882-3, p. 135, §5; Sess. Acts 1884-5, pp. 187-96, § 35), 
two distinct or separate contracts, or svstems of letting to hire— 
one for, persons convicted of offenses involving moral turpitude, 
and the other for persons convicted of other offenses---are neces- 
sary, when the court has decided on letting to hire as the mode 
of inflicting the punishment of hard labor for the county; and 
these must be shown by the orders of the court entered of record, 
though they may be carried into effect by any member of the 
court, or any other person duly appointed and authorized by the 
court to act for it. Jb. 457. 


Writ or Error, anp APPEAL. 


110. When appeal lies.—In a criminal case, when the record does not 
show any judgment entered up on the verdict, the appeal will be 
dismissed by this court er mero motu. Joyner vr. The State, 448. 

111. Revision of judgment in criminal case, without writ of error.—In a 
criminal case, ‘‘ when a question of law is reserved for the con- 
sideration of’’ this court, it is the duty of the clerk below to make 
out and forward a transcript of the record (Code, § 4979); which 
transcript, being here filed, gives this court jurisdic tion, if the 
question is properly presented. Bolling v. The State, 469. 

112. Same.—When the question does not distine tly appear on the 

record, it must be reserved by bill of exceptions; and when it 
does appear on the record, as a ruling on demurrer to a plea, not 
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being proper matter for a bill of exceptions, the record must show 
that the question was reserved at the time the ruling was made. 
Th. 469. 


DAMAGES. . E 


1. Inaction on injunction bond.—On the dissolution of an injunction, an 
action at law may be maintained on the bond, and nominal dam- 
ages recovered, without proof of any actual damage. Rosser v. 
Timberlake, 162. 

2. Attorney's fees as damages.—Since any suit may, if unde- 
fended, result in costs against the defendant, it can not be as- 
sumed in an action onan injunction bond, because there is no 
proof of present injury caused by the injunction and restraining 
order, that there was no occasion to employ counsel to defend 
against it; nor does it lie in the complainant’s mouth, when sued 
on his bond, to say that his suit was so frivolous as not to require 
defense. Ib. 162. 

3. Damages; what recoverable.—The primary purpose of awarding 
damages, whether for the breach of a contract or fora tort (where 
no question as to punitive damages is involved), is compensation 
to the party injured; and the primary rules are, that the damages 
must be the natural and proximate result of the wrong complained 
of, and they must not be merely speculative, or conjectural. 
Brigham & Co. v. Carlisle, 243. 

4. Same; what not accurate rule as to.—It is not strictly accurate to 
say, that all damages are recoverable which are in the contempla- 
tion of the parties; since all profits are not recoverable, though 
in the contemplation of the parties, their allowance depending on 
their nature and character. Jb. 243. 

5. Profits as damages; when not recoverable in action for breach of con- 
tract.—When profits form an elemental constituent of the con- 
tract, their loss the natural result of its breach, and the amount 
can be estimated with reasonable certainty, such as satisfies the 
mind of a prudent and impartial person, they are allowable as 
damages ; the requisite to their allowance being some standard, 
or established data, by reference to which the amount can be satis- 
factorily ascertained. But mere speculative profits, such as might 
be the probable result of an adventure defeated by the breach of 
a contract, the gains from which are entirely conjectural, and 
with respect to which no means exist of ascertaining, even proxi- 
mately, the probable results, can not be recovered. Ih. 24°. 

). Speculative damages.—The plaintiff being employed as a travelling 
salesman for the defendants, to sell goods of different characters 
and qualities, at a compensation to be determined by a specified 
commission on the amount of sales of the different kinds of goods, 
the profits which he might have earned under the contract are 
purely speculative and conjectural; and his testimony as to the 
probable amount of sales, not stating any facts, is inadmissible 
as evidence for him in an action for a breach of the contract. 
Ib. 243. 

. Measure of damages, for failure or refusal to deliver goods sold. 
Where the vendor of goods fails or refuses to deliver them to the 
purchaser, and the price has not been paid, the measure of dam- 
ages to the purchaser, in an action for the breach, is the differ- 
ence between the agreed price and the market price at the time 
and place of delivery, with interest; but this general rule does 
not apply, when it is shown that the purchaser can not go into 
the market and, by paying such difference in price, procure the 
desired goods. Bell rv. Reynolds & Lee, 511. 


— 
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8. Same; profits as damages.—Profits sustained as the natural conse- 


quence of the breach or wrongful act complained of, are recover- 
able as a part of the damages, when not objectionable on the 
ground of remoteness or of uncertainty. Jb. 511. 


9. Same.—On a sale of guano, which the seller knew was intended 


for use by the purchaser in raising a cotton crop on his planta- 
tion, only one half the stipulated quantity being delivered, and 
it being then too late to procure it elsewhere, the measure of 
damages to the purchaser is the difference in value between the 
cotton raised on the land on which the guano was used, and that 
raised on the adjoining land, of the same quality and cultivated 
in the same manner, on which no guano was used. Jb. 511. 


10. Contract for delivery of coal; measure of damages for breach.—Under 


a contract for the sale of 500 tons of coal, at a specified price, to 
be delivered on the cars by the defendants at their place of busi- 
ness, as_ plaintiffs might order, between the 12th September (the 
date of the contract) and the 31st March following, provided that 
not more than 200 tons should be ordered ‘‘in any one month ;”’ 
the coal being mined by the defendants at a railroad station 
where they alone were engaged in the business, and being intend- 
ed, as they knew, for sale by the plaintiffs in Tuskaloosa, the 
nearest market, where they were engaged in the business, the 
measure of plaintiffs’ damages for a breach is the difference be- 
tween the contract price and the market price in Tuskaloosa, 
with cost of transportation added ; and this is to be estimated for 
each separate breach, on each partial delivery. Johnson & Thorn- 
tonv. Allen & Jemison, 287. 

Same; application of surplus deliveries after breach.—After the 
contract was exhausted by the maximum orders during the 
months of September, October, and November, any subsequent 
deliveries, accepted by the plaintiffs, must be applied to the sev- 
eral breaches in the order of their occurrence, beginning with the 
first. Ib. 387. 


12. Damages for breach of special contract.—Under a written instrument, 


by which a raiload company, in consideration of a promise to con- 
vey the right of way, binds itself (1st) to pay him a specified sum of 
money, (2d) to establish a station or depot at or near a named 
road-crossing, (3d) to fence the track through his lands, (4th) to 
locate the houses for the section hands at or near the station, and 
(5th) to appoint him agent for said station, to continue him as 
such so long as he faithfully discharged the duties of the agency, 
and to pay hima salary as agent of $30 per month, should the 
business of the station justify the same ; an action lies for the breach 
of the agreement to locate the section houses and to fence the track, 
and at least nominal damages may be recovered, and any actual 
damages which are the natural and proximate consequences of 
the breach; but not merely possible or speculative losses, such 
as the possible increase of patronage to his store and mill by the 
location of the houses. Evans v. Railway Co., 341. 


13. Damages for breach of appeal bond.—Where, in an action of eject- 


ment, on appeal from a judgment quashing a writ of possession, 
the presiding judge made an order that, on appellant ‘‘ executing 
bond in the sum of two hundred dollars, the writ ordered to be 
suspended,’’ a bond conditioned that the appellant ‘‘ shall satisfy 
and pay whatever damages the appellee may sustain by reason 
of said appeal, in event the judgment of said court shall be af- 
firmed,’’ is a valid common-law bond, having been voluntarily 
executed, and founded on a valuable consideration; and posses- 
sion of the lands being retained pending the appeal, the obligors 
are bound for damages sustained by the appellee by reason of 
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the loss of possession of the lands, and for expenses incurred for 
the services of an attorney in resisting a reversal of the judgment. 
Miller v. Vaughan, 328. 


DEEDS. 


1. Statutory provisions (Code, § 2948) as to form and requisites of deed. 
The statute dispensing with the necessity of a seal, and giving 
effect to instruments in writing according to the intention of the 
grantor (Code, § 2948), being remedial, must be liberally con- 
strued, in order to suppress the mischief intended to be remedied, 
and to effectuate the purpose and intent of the law-makers; but, 
being also in modification of the common law, its operation will 
not be extended by construction. Webb v. Mullins, 111, 


2. Writing not operative as a conveyance.—An instrument of writing in 
the form of a deed, under seal, signed, attested and acknowl- 
edged, but containing no words of grant or transfer, can not ope- 
rate as a conveyance, though a regular habendum clause is in- 
serted, Jb. 111. 

8. Delivery and acknowledgment of deed.—Delivery and acknowledg- 


ment (or attestation) are both necessary to give effect and opera- 
tion to a deed, but it is not necessary that they shall be contem- 
poraneous acts; when the delivery is subsequent to the acknowl- 
edgment, the deed takes effect from the delivery, and when the 
delivery is prior to the acknowledgment, it takes effect from the 
acknowledgment. Jb. 1/7. 

4. Alteration or interlineations in deed.—Alterations or interlineations 
in a deed, in the handwriting of the grantor, if made before or 
concurrently with its execution, do not affect its validity or ope- 
ration; alterations made by him, or by his authority, after ac- 
knowledgment but before delivery, are inoperative without a new 
acknowledgment, when their effect is to enlarge the estate or 
premises conveyed; but, when their effect is to limit or restrict 
the estate or premises conveyed, and they are made by the 
grantor in pursuance of an intention expressed at the time of the 
signature and acknowledgment, they take effect from the subse- 
quent delivery of the deed, and a second acknowledgnient is not 
necessary. Jb. 111. 

5. Execution of conveyance.—An instrument which is dated and signed 
by the grantor, but without attesting witnesses, takes effect and 
is operative as a conveyance only from the day of its subsequent 
acknowledgment. Chadwick v. Carson, 116. 

6. Same.—A conveyance of lands, to be operative under the statute 
(Code, §§ 2145-46), must be signed by the grantor, if able to write, 
and acknowledged by him before a proper offcer, or must be at- 
tested by asubscribing witness. Carlisle v. Carliste, 542. 

7. Delivery of deed.—Actual, manual delivery of a deed is not essen- 
tial, but any words or acts, showing an intention that the instru- 
ment shall be considered as executed and operative, constitute a 
good delivery; and when the instrumeat is duly signed by the 
grantor, acknowledged before a proper officer, and found in the 
possession of the grantee, a presumption of delivery arises, which 
must be repelled by the party assailing it. Simmons v. Simmons, 
365, , 

8. Defective certificate of acknowledgment.—A defective or informal cer- 
tificate of acknowledgment, to which the officer’s name is signed, 
may operate as an attestation; but this effect can not be allowed 
to a printed form of certificate to which his name is not signed, 
although his name and style of office are written by him in the 
body of the paper. Carlisle v. Carlisle, 542. 
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9. Amendment of defective certificate.—When a justice of the peace has 
ceased to fill that office in the county, though filling the same of- 
fice in another county, he has no authority to sign his name toa 
blank or defective certificate of acknowledgment, so as to make 
the certificate operate by relation as of the day of its date. Jh, 
542. 

10. Registration as constructive notice.—The registration of a mortgage 
operates as constructive notice to all purchasers from the time it 
is deposited in the proper office. Heflin & Phillips v. Slay, 180. 

11. Statutory protection to judgment creditors and purchasers, against 

* unrecorded mortgages.—Under the statute declaring unrecorded 
mortgages void as against purchasers, mortgagees and judgment 
creditors without notice (Code, §§ 2166-67), judgment creditors are 
placed on the same footing with nag age and mortgagees, al- 
though they have not acquired a lien by placing an execution in 
the hands of the sheriff; but only subsequent judgment creditors, 
like subsequent purchasers, can claim the protection of the stat- 
ute. Chadwick v. Carson, 116, 

12. Description of premises conveyed.—When the lands conveyed by 
mortgage are therein incorrectly or defectively described by gov- 
ernment numbers, but correctly by metes and bounds, and also 
by reference to a former deed, by which the lands can be identi- 
tied, the latter description will control, and a reformation of the 
instrument is unnecessary. Jb. 1/6. 

13. Same; judicial knowledge of public lands.—The premises conveyed 
being described in a deed as a subdivision of a section in ‘ frac- 
tional township twenty (20) of range thirteen (13),’’ the descrip- 
tion is sufficiently certain and definite without adding the name 
of the county in which the lands lie, since the courts judicially 
know that there is but one fractional township answering the de- 
scription, and that it is situated in Randolph county. Webb r. 
Mullins, 111. 

14. Same.—‘‘ Part of lot No. 17 in the original plan of said town 
{Huntsville}, fronting on Gallatin street fifty feet, extending 
eastwardly seventy-three feet, known as the property formerly 
owned by Isaac Jamison,’’ when the words are used in a deed 
as describing the property conveyed, are not descriptive of an 
undefined partial interest in the said Jamison lot, but convey the 
entire lot, or such interest therein as the grantor owned and pos- 
sessed, the specified front and depth having reference to the di- 
mensions of that lot, and not of the larger lot (No. 17) of which it 
formed a part. Bernstein v. Humes, 134. 

15. Same; parol evidence of identification.—When a mortgage conveys 
the ‘‘ entire crop’’ of the mortgagor ‘‘ of every description raised 
by him, or caused to be raised by him annually,”’ till a certain 
debt is paid, the uncertainty as to what the mortgage covers can 
be removed by parol evidence; and when a bill of exceptions 
fails to set out all the evidence, this court will presume that such 
parol evidence was furnished, and the mortgage properly ad- 
mitted in evidence. Varnum rv. The State, 28. 

16. Deed of corporation, executed by agent.—A corporation can not ap- 
point an agent to convey lands, except by the vote of its direc- 
tors, or other managing board, in whom the power to sell is re- 
posed by charter, or by the general law; and without legal proof 
of such corporate act, a deed purporting to be executed in its 
name by an agent is not evidence of title, though it may operate 
as color of title. Standifer v. Swann & Billups, 88. 

17. Conveyance of partnership lands, in name of partnership, by one 
partner.—Where the legal title to lands stands in the. name of a 
partnership, a deed executed by one partner, in the partnership 
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name, is effectual to convey his individual interest, and operates 
by way of estoppel against him in a subsequent action against a 
sub-purchaser from his grantee. Elliott vr. Dycke, 15@, 

18. Proof of deed executed in another State.-—When a deed, conveying 
lands in Alabama, is executed in Georgia, the presumptlon is, in 
the absence of proof to the contrary, that the subscribing wit- 
nesses resided in Georgia; and when it becomes necessary here 
to prove its execution, it is not necessary to produce or account 
for the absence of the witnesses. Jb. 150. 

i9. Secondary evidence of lost deed.—When proper proof has been ad- 
duced of the loss or destruction of a deed, which had never been 
recorded, its execution and contents may be established, as 
against the grantor, by proof of his subsequent admissions, and 
acts indicating that he set up no title to the land as against the 
grantee. Ib. 150. 

20. Proof of deed.—Where the issue is whether a deed was ever exe- 
cuted, an alleged copy being produced, the fact that it is without 
date, and the further fact that the deed was never filed for record, 
are circumstances to which the jury may look in deciding the 
question. Jb, 150, 

21. Same; presumption as to possession.—While it may be a legal pre- 
sumption that the owner of land has possession of the deed of his 
immediate vendor, no such presumption arises as to former 
deeds. Beard vr. Ryan, 37. 

22. Proof of ancient deeds, and record copies.—Where the plaintiff de- 
duces title under deeds more than thirty years old, which are not 
shown to have ever been in his possession, and the circumstances 
repel any suspicion of a sinister purpose in withholding the orig- 
inals, record copies of such deeds may be received, on proof of 
diligent search by his attorney and his agent in all reasonable 
places of deposit, in which search plaintiff himself assisted, al- 
though he is not examined personally as to his custody of the 
papers, being absent in another county at the time of the trial. 
Ib. 37. 

23. Same; color of title—A written instrument purporting to be an 
agreement to convey, though ineffectual as a conveyance, may 
constitute color of title: and when it comes from the custody of 
a person having an interest in the land, is more than thirty years 
old, and is connected with evidence showing possession under it, 
it is governed by the rules which apply to the proof of ancient 
deeds, Ib. 37. 

24. Proof of ancient deeds.—A deed, thirty years old, is admissible as 
evidence without proof of its execution; and when the only ob- 
jection to its admissibility is the failure to prove its execution, 
the appellate court will presume, in favor of the ruling of the 
court below, that the paper came from the proper custody. Al- 
exander v. Wheeler, 167. 

25. Proof of ancient deeds and record copies.-—-On the last appeal in this 
case (75 Ala. 241-5), the admissibility of the documentary evi- 
dence constituting plaintiffs’ chain of title, which consisted of 
certified copies of deeds recorded fifty years ago, was considered 
by this court, and the evidence was held to have been properly 
received; and the court. re-aflirms that decision. Bernstein rv. 
Humes, 134. 


DEVISE. See Legacy anp Devise. 
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DISCONTINUANCE. 

1. Amendment by striking out party defendant.—In an action against 
several defendants, founded on a cause of action which is joint, 
or joint and several, a discontinuance as to one who is served 
with process, or an amendment striking him out as a party, ex- 
cept on some ground of personal defense, operates a discontinu- 
ance of the entire action. Jones v. Engelhardt, 505, 

2. Sume.—In an action against two or more, on a joint cause of 
action, a recovery can not be had on proof of a separate contract 
made by each; but, in an action against two, if the complaint con- 
tains only the common counts, and the evidence shows a separate 
contract or liability on the part of one only, the name of the other 
may be struck out by amendment (Code, § $256), or a discontin- 
uance entered as to him, without affecting the right to judgment 
against the first. Jb. 505. 


EASEMENT. 


1. Euseime at for flow of waters from upper lands, upon lower.—Where 
two adjacent tracts of land belong to different persons, the upper 
or dominant tract has a natural casement or servitude in the 
lower, for the discharge of all surface water and running streams, 
and the owner of the lower tract has no lawful right to obstruct 
the natural flow of the water, to the serious injury of the superior 
proprietor; the only recognized exception to this rule being in the 

case of buil lings erec ‘ted one ity or Village lots. Farris & Me- 
Curdy vr. Dudley, 124. 

2. Righ' of way for railroad: nature of, and how acquired. —The right 
of way for a railroad is an easement—an interest in the freehold; 
and it can only exist in grant, or by prese a Kast Ala. Rail- 
way Core, Tenn. & Coosa Rivers Railroad Co., 274. 


KJECTMENT. 


1. Parties; misjoinder.—When several persons join as plaintifils, ina 
statutory real action, all must recover, or none of them can. 
Whitlow v. Echols, 206. 

, # Legal and equitabl tithes.—In ejectment, or the statutory action in 
the nature of ejectment, the legal tithe must generally prevail; 
and when both parties claim from the same source of title, he 
who establishes that title in himself must recover, without re- 
gard to equitable considerations. Simmons vr. Simmons, 365. 

3. Same; election to claim under deed or will, as estoppel.—W here the 
plaintiff claims under a deed, and the defendant under a_ will 
afterwards executed by the grantor, the plaintiff's title must pre- 
vail, unless it is shown to have been devested in some legal 
mode; and if he be estopped by his consent to the probate of the 
will, and his acceptance of the personal property bequeathed by 
it to him, the estoppel is not available at law in defense of the 
action. Ih. 365, 

4. Same.—In ejectment, or the statutory action in the nature of eject- 
ment, the legal title must prevail, and the court can not take 
cognizance of an equitable title. Hooper v. C. & W. Railroad 
Co., 218. 

5. Same; as applied to right of way for railroad.—A railroad company, 
having constructed its road through plaintiff's lands, without ob- 
jection by him, under an executory contract for the purchase of 
the right of way, can not defeat an action of ejectment founded 
on his legal title, by proof of facts which would constitute an 
equitable estoppel. Ju. 213. 

Title of purchaser at sheriff?» sale; sufficiency to support ejectme nt. 
When the plaintiff, claiming under ‘a purchase at sheriff’s sale, 
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produces the judgment, execution and levy, and the sheriff’s 
deed, and proves the possession of the defe ndant in ex ecution at 
the time of the levy and sale, he makes out a prima facie case of 
title; and the onus is then devolved on the defendant to show a 
superior title, either by documentary evidence, or by proof of ad- 
verse possession sufficient to perfect a title under the statute of 
limitations. Elliott rv. Dycke, 150. 

7. Estoppel against denial of plaintiff’s title—When the defendant in 
ejectment, or the statutory action in the nature of ejectment, sets 
up a title derived from the plaintiff, he is estopped from denying 
that plaintiff originally had title. Jb. 750. 

8. Plea of not guilty.—In ejectment, as in the statutory action in the 
nature of ejectment, the plea of not guilty is an admission of the 
defendant’s possession (Code, § 2963), and is equivalent to the 
consent rule. Swann & Billups v. Kidd, 173. 

9. Sufficiency of verdict in description of land.—A verdict for plaintiff, 
for “the strip lying on the north boundary of the eighty, being 
one acre and a half, more or less,”’ is void for uncertainty ; but 
the finding as to the other portions of the land sued for being 
sufficiently certain and definite, and plaintiff taking judgment for 
those portions only, the insufficient finding is eliminated, and 
forms no ground for an arrest of judgment. Alerander ¢. Wheeler, 
167. 


ELECTION. See EsectrMent, 3. 
EMBEZZLEMENT. See Criwinar Law, 11-13. 
ERROR AND APPEAL. 


1. When appeal lies.—An order made by a circuit judge at chambers, 
dismissing an application for a rehearing after final judgment at 
law (Code, § 3161), is not a final judgme: nt or decree which will 
support an appeal; and if it be within the terms of the statute 
granting an appeal from an order denying certain remedial writs 

Ib. § 3923), _ limitation of such appeal is sixty days. Trabue, 
Davi i & Co. Shotts, 369. 

2. Same; in oldie case.—In a criminal ¢ ase, When the record does 
not show any judgment entered up on the verdict, the appeal 
will be dismissed by this court er mero motu. Joyner vr. The 
Stale, 448. 

3. Revision of judgment in criminal case, without writ of error.—In a 
criminal case, ‘‘ when a question of law is reserved for the con- 
sideration of ’’ this court, it is the duty of the c lerk below to make 
out and forward a transcript of the record (Code, § 4979); which 
transcript, being here filed, gives this court jurisdiction, if the 
question is properly presented. Bolling v. The State, 469. 

4. Sume.—When the question does not distinctly appear on the 
record, it must be reserved by bill of exceptions; and when it 
does appear on the record, as a ruling on demurrer to a plea, not 
being proper matter for a bill of exceptions, the record must show 
that the question was reserved at the time the ruling was made. 
Th. 469, 

5. Register’s findings on facts; when will not be disturbed.—On appeal 
from the chancellor’s decree, overruling exceptions to the regis- 
ter’s report on a disputed question of fact, the decree will not be 
disturbed, unless it is shown to be clearly wrong. Nmith v. 
Vaughan, 201. 

i. Charge referring legal question to jury; when error without injury., 
A charge which submits to the jury the decision of a legal q ues- 
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tion, which the court ought to have decided against the ‘party ex- 
cepting, is error without injury. Bernstein v. Humes, 164. 

7. Pleading over, after demurrer sustained; error without injury.—Atter 
judgment on demurrer, pleading over is matter of right, and is 
not a waiver of the privilege of assigning the judgment on de- 
murrer as error in the appellate court, unless the party has had 
the benefit of the demurrer on the trial of other equivalent issues 
(Code, § 3007); but, where it appears that the defendant, after 
demurrers sustained to his original pleas, had the full benefit of 
the same defense under amended pleas, the ruling on the de- 
murrers, if erroneous, is error without injury. Jusurance Co. v. 
Moog, 284. 

8. Objection to question and answer.—When a question is propounded 
to a witness on the stand, which calls for evidence prima facie 
relevant and legal, the refusal of the court to allow it is an error 
which will work a reversal, although the answer, or proposed 
answer of the witness, is not stated; but, where the question is 
so general and indefinite that the answer may as well be irrele- 
vant or illegal as relevant and legal, counsel must state the sub- 
stance of the proposed answer, so that the court may see its ma- 
teriality and legality, else error and injury are not shown. 
Th. 284. 

9 Same.—When objection is made to a question, which is only illegal 
because it may elicit illegal testimony, and the answer is not set 
out, error and consequent injury can not be imputed to the allow- 
ance of the question, since the answer may have been relevant, 
and even beneficial to the party objecting. Jb. 284. 

10. Re-calling witness; what is advisable —A witness may be re-called, 
and re-examined as to the same matters concerning which he has 
already testified; but this is discretionary with the primary 
court, and its allowance or refusal is not revisable on error or 
appeal. Jb. 284. 

ll. Transcript; copy of opinion on former appeal.—On a second appeal 
in a chancery cause, the copy of the former opinion of this court, 
certified to the lower court for its guidance, should not be in- 
cluded in the transcript; and if included, no costs will be al- 
lowed for it. Lehman, Durr & Co. vr. Dozier, 285, 


ESTATES OF DECEDENTS. 


1. Liability of lands, descended or devised, to payment of debts; defenses 
against, by heirs or devisees.—Lands descended or devised are by 
law subject to the debts of the deceased owner; but, in any suit 
or proceeding seeking to subject them, whether by the personal 
representative or a creditor, the heirs or devisees may plead the 
statute of limitations, or set up any other defense which would be 
available to the personal representative, or to the decedent if 
living, when sued by the creditor; and the fact that the creditor 
himself became the personal representative, neither avoids the 
bar of the statute of limitations, nor affects the right of the heirs 
or devisees to plead it. Trimble vr. Fariss, 260, 

2. Non-claim; what claims are within statute-—Under the statute of 
non-claim (Code, § 2597), contingent claims, which may never 
accrue, are required to be presented within eighteen months af- 
ter they have accrued; but a claim which is payable on the 
death of a third person, though payable in the future, is an abso- 
lute and unconditional claim, since death is an event which must 
happen. Farris v. Stoutz, 130, 

3. Same.--When a widow is entitled to a life-estate in certain prop- 
erty under the will of her deceased husband, and, on her second 
marriage, her husband is allowed to receive the proceeds of the 
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property sold under an order of the Probate Court, his liability 
to the remainder-men is a claim ayvainst his estate which must 
be presented to his personal representative within eighteen 
months after the grant of letters, although it is not payable until 
after the death of the tenant for life. Jb. 130. 

4. Same; how taken advantage of.—The statute of non-claim, as a de- 
fense, is as available to the heirs or distributees as to the per- 
sonal representative ; and it may be taken by demurrer to a_ bill 
in equity, when the demand therein asserted is prima facie 
within the statute, and no presentation is averred, nor facts ex- 
cepting it from the statute. Jb. 130, 

5. Sale of lands; payment of purchase money.—When lands are sold 
for distribution, under an order of the Probate Court, and the sale 
has been confirmed, a conveyance should not be ordered until 
the purchase-money has been paid; but the recitals of the de- 
cree, as to the payment of the purchase-money, if not conclusive 
on the heirs when they do not appear, are prima facie true as 
against them, and impose upon them the burden of proving non- 
payment, When they seek to enforce a lienonthe land by bill in 
equity. Wood v. Stanley, 348. 


See, also, ExecurorRs AND ADMINISTRATORS ; INSOLVENT ESTATES. 
ESTOPPEL. 


1. Estoppel against denial of plaintif’s title —When the defendant in 
ejecthent, or the statutory action in the nature of ejectment, sets 
up a title derived from the plaintiff, he is estopped from denying 
that plaintiff originally had title. //iott v. Dycke, 150. 

Estoppel between landlord and tenant.—The law holds a tenant to a 
very strict allegiance to his landlord, and does not allow him, 
having entered under his landlord, though only paying the taxes 
on the land as rent, to throw off his allegiance, and become thie 
tenant of another, unless he shows that the other has acquired 
the title of his former landlord pending his oceupaney. Jb. 150. 

3. Same.—While a tenant is estopped from denying the title of 
his landlord, so long as the relation exists and is recognized be- 
tween them, he may repudiate the relation, and set up an ad- 
verse claim and possession in himself, which may ripen into a 
title under the statute of limitations; but such hostile claim on 
his part operates a forfeiture of the lease, at the election of the 
landlord, who may at once eject him as a trespasser. Wells rv. 
Sheerer, 142. 

4. Same.—The rule which holds a tenant estopped from disputing the 
title of his landlord, without first surrendering the possession he 
has received, is founded on considerations of public policy, and is 
co-extensive with its requirements and purposes; and it depends 
on the existence of the legal relation, which can only be created 
by a valid contract. Crim v. Nelms, 604. 

5. Estoppel against purchaser of railroad; on whom binding, and to 
what extent.—The defendant corporation in this case, having ac- 
quired its possession and title to said railroad property from the 
corporation which bought from the plaintiff, is equally bound by 
the estoppel; but this estoppel only extends to the five miles of 
road between Attalla and Gadsden, which had been surveyed, 
located, cleared and graded at the time said sale and purchase 
was made. As tothat portion of the road which lies between 
‘*Christopher’s Cut ’’ and the Coosa river, a gap of about one 
mile, the evidence does not show that plaintiff, at the time said - 
contract of sale was made, had acquired the right of way, or had 
definitely surveyed and located the road, or was in possession by 
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any visible marks of ownership; and even if the purchasing com- 
pany were estopped from denying that it acquired this portion of 
the road under its contract of purchase from plaintiff (which is 
not decided), the estoppel would not be operative against parties 
claiming under a mortgage executed by the purchasing company 
before the contract was made, but after said company had lo- 
cated and graded this part of the road as a portion of its own line. 
East Ala. Railway Co. r. T. &. C. Rivers Railway Co., 274. 

6. Estoppel by election.—Where the plaintiff claims under a deed, and 
the defendant under a will afterwards executed by the grantor, 
the plaintiff's title must prevail, unless it is shown to have been 
devested in some legal mode ; and if he be estopped by his con- 
sent to the probate of the will, and his aeceptance of the personal 
property bequeathed by it to him, the estoppel is not available 
at law in defense of the action. Simmons v. Simmons, 365, 

. Estoppel by ratification of agent’s act.—If the corporation be 
held to have ratified the acts of one assuming to act as its agent 

in selling and conveying lands, by its knowledge of the fact that 
he was so acting, such ratification would only operate as an equi- 
table estoppel, of which courts of law can not take cognizance in 
actions involving the legal title. Standifer vr. Swann &Billups, 88. 

Estoppel by recitals of bond.—If the search-warrant is void, the offi- 
cer ——— to execute it is a trespasser, and the bond is with- 
out consideration to support it as a common-law bond; and _ this 
may be set up, in defense of an action on the bond. Counts v. 
Harlan, 551. 


EVIDENCE. 


sr 


ADMISSIBILITY AND RELEVANCY. 


1. Account-current of executor; admissibility as evidence against him. 
An acecount-current filed by an executor for final settlement, and 
verified by his aflidavit, in which he charged himself with money 
collected on a note given for property sold by him, is admissible 
as evidence against him, in a subsequent action in which the 
question of payment rel non is in issue; and the items relating 
to that note may be received in evidence, without the other items 
in the account, when it is not shown that they were relevant to 
the issue. Wharton v. Thomason, 45. 

2. Record of final settlement of executor’s accounts; admissibility as evi- 

dence.—The record of the final settlement of an executor’s ac- 
counts is not admissible as evidence for him, in a subsequent 
action by a third person, who was neither a party nor privy to 

the settlement. Jb. 45. 

Relevancy of evidence on issue of payment vel non.—On the issue of 
payment vel non of a promissory note, for which the note sued on 
was pledged as collateral security, evidence as to the considera- 
tion of the note is not relevant or admissible. h. 45. 

4. Answer of garnishee; admissibility as evidence against claimant. 

Although the answer of the garnishee, admitting a fund in his 
hands belonging to the debtor, may not be necessary evidence on 
the trial of a contest with a claimant of the fund, yet its admis- 
sion as evidence against him can not injure him. Reynolds v. 
Collins, 94. 

. Proof of deed.—Where the issue is whether a deed was ever ex- 
ecuted, an alleged copy being produced, the fact that it is with- 
out date, and the further fact that the deed was never filed for 
record, are circumstances to which the jury may look in deciding 
the question. Elliott v. Dycke, 150. 

Relevancy of evidence as to promise to pay rent.—When the issue is 

whether defendant ever promised to pay rent to plaintiff, and the 


~~ 
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evidence on that question is conflicting, defendant can not ad- 
duce evidence of circumstances tending to show that it was 
neither reasonable nor probable that he would make such prom- 
ise; consequertly, a charge requested by him, asserting that if 
he had been in open and uninterrupted possession of the premises 
for more than ten years, claiming them as his own under a verbal 
gift, and paying rent to no one, ‘‘the jury may look to this fact, 
in connection with all the other evidence in the case, in order to 
determine whether he promised to pay rent to plaintiff,’’ is erro- 
neous. Swann & Billups v. Kidd, 175. 

7. Relevancy of evidence as to nature and value of insured cargo.—The 
nature, quality and value of the insured cargo being a material 
inquiry, where the insurer contests his liability on the ground of 
fraud in procuring the insurance on a fictitious and over-valued 
cargo, evidence as to the contents of any part of the cargo saved 
from the wreck is relevant and admissible. Jnsurance Co. rv. 
Moog, 284. 

8. Same.—The fact that a party of men, visiting the wreck a few days 
after it was run aground, and breaking open the boxes of goods 
which composed the cargo, threw some of the canned goods over- 
board, does not tend to prove that such goods were worthless ; 
and that fact not being competent evidence, their declarations 
accompanying the act are not admissible as evidence for any pur- 
pose. Ib. 284. 

9, Re tailing spirituous liquors; evidence as to character of article sold. 
The fact that the bitters, or other decoction sold, was classed for 
the purpose of taxation, by the Treasury Department at Wash- 
ington, as a proprietary medicinal preparation, is irrelevant, 
hearsay merely, and has no tendency to show that it does not 
contain whiskey in suflicient quantity to produce intoxication. 
Wall v. The State, 417. 

10. Evidence of offenses other than that charged ; admissibility of. 
While, as a general rule, evidence that a defendant has com- 
mitted offenses other than that for which he is on on trial, is in- 
admissible; vet such evidence is admissible, where it tends to 
show the intent with which the act charged was committed, to 
illustrate its criminality, or to identify the accused as the person 
who committed the act charged in the indictment on which he is 
tried. Curtis v. The State, 12. 

ll. Same; in prosecution for larceny.—In a prosecution for the larceny 
of a mule, the prosecutor having testified that his mule was 
taken away one night without his knowledge or consent, and 
that defendant afterwards brought him a horse, which he said he 
had obtained in exchange for the mule; the owner of the horse, 
who had reclaimed him from the prosecutor, may state the cir- 
cumstances under which the defendant obtained the possession 
of the horse, although it amounts toa criminal offense. Jb. 12. 

12. Living in adultery; evidence of prior acts not covered by indictment. 
Under an indictment for living in adultery, evidence having 
been adduced tending to show an adulterous intercourse between 
the parties during the period covered by the indictment, proof 
of acts or conduct prior to that time may be received, without 
regard to the suflicieney of the other evidence to authorize a con- 
Viction. Cross v. The State, 430. 

13. Threats by derendant against third persons.—As a general rule, a 
threat by the defendant to kill some other person than the de- 
ceased is not admissible as evidence against him; but, in a case 
of mistaken identity, evidence showing malice on the part of the 
defendant towards the person for whom the deceased is supposed 
to have been mistaken, or threats made by him against that per- 
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son, is relevant and admissible ; vet the jury should be instructed 
to give no weight or consideration to such evidence, unless they 
are satisfied as to the fact of such mistaken identity.--Clarke rv. 
The State, 474. 

14. Same ; subsequent threats.—In such case, the fact of mistaken 
identity being established, proof of threats made by the defend- 
fnt towards the person for whom the deceased was mistaken, and 
of a difficulty between them, subsequent to the homicide, is com- 
petent and admissible against him, in connection with the prece- 
dent threats and other circumstances, in determining the intent 
and motive with which the fatal shot was fired. 7b. 474. 

15. Difficulty between defendant and third person, or deceased.—The 
prosecution having proved the fact of a difficulty between the de- 
fendant and a third person, for whom the deceased was supposed 
to have been mistaken at the time of the homicide, the defendant 
can not be allowed to prove the cause, merits, or details of that 
difficulty. Ib. 474. 

16. Evidence of former difficulty. —The prosecution having proved the 
fact of a previous difficulty between the defendant and a kins- 
man of the deceased, on the morning of the homicide, the de- 
fendant can not be permitted to prove the details of that difficulty, 
nor to show who was the aggressor. Stewart v. The State, 436. 

17. Homicide; evidence connecting defendant with dificulty.—There be- 
ing evidence which tended to show a conspiracy, or agreement 
between the deceased and one A. on one side, and the defendant 
and one M. on the other, to bring on a difficulty with each other, 
a few days before the encounter in which the deceased was 
killed, the defendant and deceased being then strangers to each 
other, the statement of said A. as a witness, to the effect that, a 
day or two before the difficulty, he pointed out the defendant to 
the deceased, on the street, and told him he was the man with 
whom witness had the difficulty at the surprise party a few nights 
before, is competent and relevant evidence for the defendant. 
Harrison v. The State, 5. 

18. Same; evidence in rebuttal.—-The difficulty between the parties having 
occurred while they were attending church at night, and the State 
having proved that the defendant was heard to say to one M. that 
if he would call some one, not named, out of the church, he (de- 
fendant) would shoot him down, after which M. went back into 
the church, and requested the deceased to come out; it is com- 
petent for the defendant to prove, by a woman who was present, 
that she sent into the church for M., and asked him to come out 
and walk home with her. Jb. 5. 


ApMissions; Conressions; DecLARATIONS; HEARSAY; REs GEST-E. 


19. Acts, admissions and declarations of co-conspirators, as evidence against 
cach other.—When two or more persons combine or associate to- 
gether, for the prosecution of some fraudulent or illegal purpose, 
the acts and declarations of any one of them, made in further- 
ance of the common purpose, and forming a part of the res gestz, 
are admissible as evidence against the others; secs, as to subse- 
quent acts, admissions, or declarations. Insurance Co. rv. Moog, 

284. 

20. Same.—To authorize the admission of such acts and declarations, 
as evidence against the other conspirators, a proper predicate 
must be first laid by the introduction of evidence aliunde, prima 
facie sufficient, in the opinion of the presiding judge, to establish 
the existence of such conspiracy; as in the analogous case of 
agency, where the acts or declarations of the agent are offered in 
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21. 
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24. 


26. 


27. 


evidence against the principal, and are only received when the 
fact of the agency has been first prima facie established. Ib. 284. 

Same; fraudulent conspiracy against insurers.—In an action on a 
policy of insurance on the cargo of a vessel which was wrecked and 
burned, one of the defenses being that the insurance was fraudu- 
lently effected on a fictitious cargo, some of the barrels insured 
as whiskey being only filled with water, and evidence having 
been introduced tending to establish that defense ; a witness for the 
defense, having found some of the barrels filled with water, which 
hore the marks of the vessel, went to plaintiff’s store, and talked 
with him about the barrels; but plaintiff manifested no interest 
in the matter, until informed that the barrels were filled with 
water, whereupon he consulted with his partner, and went out of 
the store, asking witness to await his return; and witness, after 
waiting some time, went to another store in the neighborhood, 
telling plaintiff’s clerk where he was going, and was soon joined 
there by plaintiff’s brother-in-law, who was not present at said 
conversation between the witness and plaintiff, and who at once 
began to talk with witness about the barrels. Held, that these 
facts were suflicient, prima facie, to establish a conspiracy be- 
tween the plaintiff and his brother-in-law, or the relation of 
principal and agent between them, and to render competent as 
evidence against the former the proposition of the latter, in the 
ensuing conversation with the witness, to buy the barrels, or to 
destroy them. Jb. 284. 

Declarations against interest, by third persons.—Declarations affect- 
ing the rights of third persons, although against interest, are re- 
garded as mere hearsay, and are inadmissible, except when the 
declarant is since deceased ; and then they are admitted only on 
the principle, that they constitute the best evidence of which the 
nature of the case admits. Trammell +. Hudmon, 222. 

Admissibility of declarations as part of res gestw.—The declarations 
of the seller, to the purchaser of personal property, at the time of 
the sale and delivery, are competent evidence on the principle of 
res geste. Hefllin & Phillips v. Slay, 180, 

Entrics made by deceased or absent witness.—When a witness is 
shown to be dead, or beyond the jurisdiction of the court, entries 
in his handwriting, in the usual course of business, made at or 
about the time of the transaction to which they relate, are com- 
petent and admissible as evidence in any issue involving that 
transaction. E/lioftt vr. Dycke, 150, 

Proof of agency.—As a general rule, the fact of agency can not be 
established by proof of the acts of the professed agent, in the ab- 
sence of evidence tending to show the principal’s knowledge of 
such acts, or assent to them; vet, where the acts are of such 
character, and so continuous,, as to justify a reasonable inference 
that the principal had knowledge of them, and would not have 
permitted them if unauthorized, the acts themselves are compe- 
tent evidence of the agency. Reynolds rv. Collins, 94. 

Implied admission as to indebtedness.—In an action on a promissory 
note, issue being joined on a special plea averring that it was left 
with the maker as collateral security fora debt on which the 
payee was bound as surety, and that said debt had never been 
paid; evidence of an interview between the parties, at which de- 
fendant admitted his liability on the note, and expressed his 
readiness to pay it, without any reference to the other debt as 
unpaid, is competent and admissible for the plaintiff. Wharton 
v Thomason, 45. ‘ 

Account-current of executor; admissibility as evidence against him. 
An account-current filed by an executor for final settlement, and 
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verified by his affidavit, in which he charged himself with money 
collected on a note given for property sold by him, is admissible 
as evidence against him, in a subsequent action in which the 
question of payment re/ non is in issue; and the items relating to 
that note may be received in evidence, without the other items in 
the account, when it is not shown that they were relevant to the 
issue. Ih. 45, 

28. Implied admission of injury, by failure to deny.—When compensa- 

tion is demanded of a railroad company for damages to goods 

transported, and the demand is refused on the ground that the 
goods were carried at the ‘‘owner’s risk ;’’ this is a circumstance 
from which the jury may infer a waiver of all other grounds of 
defense, and an admission that the goods were damaged while in 

possession of the carrier. Railroad Co. vr. Wilson, 587. 

‘onfessions.—Betore confessions can go to the jury as evidence in 

a criminal case, it must be shown to the satisfaction of the court 

that they were made voluntarily. Any words spoken in the hear- 

ing of the defendant while in custody, which might generate hope 
or fear on his part, are sufficient to exclude his confessions there- 
by induced; and when a confession has been thus improperly 
obtained, any subsequent repetition of it must also be excluded, 
unless it is affirmatively shown that the effect of the improper in- 
fluence had been entirely removed. Under these rules, as ap- 
plied to the facts shown in this case, the defendant’s confessions 

ought not to have been admitted. Owenv. The State, 425. 

30. Dying declarations.—Dying declarations are admitted as evidence 
with great caution, and the primary facts on which their admissi- 
bility depends are closely scrutinized; but, when it clearly ap- 
pears that they were made under a conviction of impending death, 
as determined by all the attendant circumstances at the time, 
though the declarant may not have expressed in words his belief 
that he must soon die, the court must admit them, leaving the 
jury to judge of their weight and credibility. Ward v. The 
State, 441. 

31. Declarations of deceased ineulpating himself.—The declarations or 
admissions of the deceased, as to his being in fault in striking 
the defendant, made about one hour after the difficulty, are too 
remote to constitute any part of the res geste; and not being made 
under circumstances which would render them admissible as 
dying declarations, they are not competent evidence for any pur- 
pose. Stewart v. The State, 436. 

32. Evculpatory declarations of defendant, as to peaceable intentions. 
The defendant’s own declarations, made a year or more before 
the homicide, as to his peaceable intentions for the future, are 
not competent evidence for him for any purpose. 7b. 436. 

33. Declarations of party as evidence for him.—The declarations of the tax- 
collector, detailing the circumstances of his robbery, not consti- 
tuting a part of te res geste, are not competent evidence for him 
and his sureties, when sued on his official bond. The State v. 
Houston, 576. 

34. Flight; subsequent explanatory declarations.—Flight soon after the 
commission of the offense charged, though it may be of slight pro- 
bative force, is an evidentiary fact in the nature of an implied 
admission ; and while it may be explained or qualified by aeccom- 
panying declarations on the principle of res geste, subsequent 
conduet, acts or declarations, are not admissible for that pur- 
pose. Chamblee v. The State, 466. 

35. Flight, concealment, &e.—Any conduct on the part of the defend- 
ant indicating a consciousness of guilt, such as flight, conceal- 
ment, &c., being competent evidence against him as an implied 
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admission ; it is competent for the prosecution to prove that, 
when an officer went to the defendant’s house to arrest him, and 
inquired for him, his wife asserted that he was not at home, when 
he was in fact in an adjoining room, and failed to discover him- 
self; but the jury should be instructed to disregard the evidence, 
unless satisfied that the defendant heard and understood the 
purport of the conversation. Clarke v. The State, 474. 

36. Declarations of third person, as part of res gestw.—The only proof of 
the larceny Simon being the testimony of a witness who stated 
that, during the night, the cotton was brought to the defendant’s 
house by one P., and that the defendant started to market with 
itin his wagon early the next morning; said P. being present 
when the cotton was loaded and carried off by the defendant, 
under these circumstances, any statement or declaration made 
by him at the time was relevant and competent evidence for the 
defendant, as tending to show whether his asportation was crim- 
inal or not. J/ill v. The State, 7. 


Burvex, WEIGHT, AND SUFFICIENCY. 


37. Commercial paper; burden of proof as to notice of conditional in- 
dorsement.—On the question of notice rel non by the holder, of 
any conditions or restrictions imposed by the indorser, the bur- 
den of proof is on the defendant; and a charge which instructs 
the jury, ‘“‘that where valid defenses are shown to exist against 
negotiable paper, if the holder would protect himself against 
them, he is required to show that, in good faith, for a valuable 
consideration, without notice of its infirmities, he acquired the 
paper before maturity,’’ misplaces the burden of proof as to 
notice, and is therefore erroneous. First National Bank v. Daw- 
son, OF. 

38. Assignment for benefit of creditors; proof of consideration.—In a con- 
test between an attaching creditor and the trustee in an assign- 
ment for the benefit of creditors, there being no proof of actual 
fraud in the execution of the assignment, and the debt of the 
attaching creditor not then being in existtence, the recitals of the 
assignment, as to the existence of debts, are sufficient to sustain 
it; but, if the debt of the attaching creditor was antecedent and 
existing, the existence of debts must be shown by the assignee 
by evidence other than the recitals of the assignment, and the ex- 
istence of other debts than that of the attaching creditor must be 
proved, Reynolds vr. Clark, 94. : 

30. Frand in purchase of goods; burden of proof as to notice by sub- 
purchaser.—In an action of trover for the conversion of goods, 
brought by the vendor against a sub-purchaser from the original 
fraudulent purchaser, the plaintiff having proved that the latter 
obtained the goods with the fraudulent intent of not paying for 
them, the onus is on the defendant to show a purchase for value 
by himself; but he is not required to go further, and disprove 
notice of the fraud on the part of the original purchaser. Roswald 
vr. Imbs & Co., 315. 

40. Action on account for price of liquors sold; burden of proof.—When 
the action is founded on a note, which does not disclose that any 
part of the consideration is the price of such liquors, the statute 
must be specially pleaded, and is not available under the plea of 
want of consideration, or failure of consideration; but the plea, 
though asserting a sale of spirituous liquors by retail without 
license, does not impose on the defendant the burden of proving 
the want of license. Rasherry v. Pulliam, 191. 

Payment and set-off ; burden of proof—When payment and set-off 
are pleaded, the burden of establishing their truth rests on de- 
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fendant ; and when issue is joined on these pleas, with others, a 
charge instructing the jury, if they found the evidence to be in 
equilibrium, or any or all the issues presented, their verdict must 
be for the defendant, is properly refused. Brigham & Co. v. Car- 
lisle, 243. 


42. Proof of frand; charge as to.—A charge which instructs the jury, 


in acivil case, *‘ that to justify the imputation of fraud, the facts 
must be such that they are not explicable on any other reasonable 
hypothesis,’’ exacts too great a measure of proof, and is erro- 
neous, (Steele v. Kinkle, 3 Ala. 352, and Tompkins v. Nichols, 
53 Ala. 197, disapproved and overruled.) Adams v. Thornton & 
Wellhorn, 489. 


43. Burden of proof as to negligence.—In an action against a railroad 


company by one of its employees or servants, to recover damages 
for injuries caused by the explosion of an engine, the onus of 
proving negligence is on the plaintiff, and it is not enough to 
prove the fact of injury from the explosion; but the rule is dif- 
ferent when the action Is brought by a passenger. L. & N. Rail- 
road Co. v. Allen, 494. 


44. Proof of ownership of lands.—Proof of the decedent’s uninter- 


rupted occupancy of the lands, with open acts of ownership, for 
more than twenty years, is suflicient proof of his ownership, in 
the absence of any evidence that he did not enter or hold in his 
own right. Meadows v. Meadows, 240. 


45. Proof of venue.—The sufticiency of the proof of venue can not be 


considered by this court, in the absence of a ruling by the pri- 
mary court, and exception duly reserved to it. Clarke v. The 
State, 474. 


46. Charge in favor of escape of the innocent.—In reply to the assertion 


of counsel, in argument, *‘ that the law says it is better that 
ninety-nine guilty persons shall escape than that one innocent 
person shall suffer,’? the court may instruct the jury that this 
proposition is not correct—that the policy of the law simply is, 
that the innocent shall go free, and that the guilty shall be pun- 
ished. Ward v. The State, 441. 


JUDICIAL KNOWLEDGE. 


47. Public lands.—The premises conveyed being described in a 


deed as a subdivision of a section in ‘fractional township 
twenty (20) of range thirteen (13),’”’ the description is  sutli- 
ciently certain and definite without adding the name of the 
county in which the lands lie, since the courts judicially know 
that there is but one fractional township answering the de- 
scription, and that it is situated in Randolph county. Webb v. 
Mullins, 111. 


48. Legislative journals; judicially noticed, in Stein v. Leeper, 517; 


Abernathy v. The State, 411, 


OBJECTIONS. 


49. Specine objection.—A_ specific objection to evidence is a waiver of 


all other grounds of objection, .Alerander v. Wheeler, 167. 


50. Objection to question and answer.—When a question is propounded 


to a witness on the stand, which calls for evidence prima facie 
relevant and legal, the refusal of the court to allow it is an error 
which will work a reversal, although the answer, or proposed 
answer of the witness, is not stated; but, where the question is 
so general and indefinite that the answer may as well be -irrele- 
vant or illegal as relevant and legal, counsel must state the sub- 
stance of the proposed answer, so that the court may see its ma- 
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teriality and legality, else error and injury are not shown. Jn- 
surance Co. r, Moog, 284. 

51. Same.—When objection is made to a question, which is only illegal 
because it may elicit illegal testimony, and the answer is not set 
out, error and consequent injury can not be imputed to the allow- 
ance of the question, since the answer may have been relevant, 
and even beneficial to the party objecting. Jb. 284. 

52. General objection to evidence, part of which is admissible.—A general 
objection to evidence, a part of which is admissible, may be over- 
ruled entirely. The State v. Houston, 576. 

53. General and specific objections to evidence.—An exception to each 
separate and separable portion of an entire d: position, or a large 
mass of evidence, not distinguishing between the legal and illegal 
portions, defeats itself, and amounts only to a general exception 
tothe whole. Ellioit v. Dycke, 150. 

54. Using evidence excluded on party’s own motion.—The action being on 
a note, and the plaintiff’s itemized account, for which it was 
given, being excluded as evidence, on the defendant’s objection, 
because of the items of spirituous liquors, the defendant can not 
use those items as evidence showing the consideration of the 
note; but the plaintiff testifying as a witness for himself, to the 
sale of goods and merchandise, as the consideration for the note, 
the defendant may cross-examine him as to the particular items. 
Rasberry v. Pulliam, 191, 


Opinion; LEGAL CONCLUSION. 


Bes | 
uN 


What witness may state.—A witness can not be allowed to testify 
that one of the parties to a difficulty, in stopping the defendant 
a few nights betore the difliculty, did so with the intention of 
provoking a difficulty. Harrison v. The State, 5. 

56. Statements of defendant as witness.—The defendant, testifying as a 

witness for himself, can not be permitted to state his motive, in- 
tention, or mental status; as, that he ‘‘was ina fright,’’ when he 
crossed the street just before the difficulty; or, that he ‘‘did not 
come to town that morning with any purpose to engage in a dif- 
ficulty, or to get into trouble with any of the W.’s,”’ the family of 
the deceased ; the general rule applying, which forbids a witness 
to state his motive, belief, intention, or state of mind, when secret 
and uncommunicated. Stewart v. The State, 436. 

To what witness may testify.—A witness may testify to a person’s 
appearance, as ‘‘ He looked excited ;’’ but not to the impression 
made on his own mind, as ‘‘ He impressed me with the belief 
that his robbery was real.’”’ The State v. Houston, 576. 


vt 
= 


ParoLt AND WRITTEN. 


58. Award; parol evidence of mistakes.—An award, made in substantial 
conformity to statutory requirements, and determining with 
proper certainty all the matters submitted, is final and conclusive 
between the parties, unless impeached for fraud, partiality or 
corruption on the part of the arbitrators (Code, § 3547) ; and the 
oral testimony of the arbitrators themselves can not be received, 
on motion to enter up the award as the judgment of the court, to 
show errors or mistakes in their decision, Chapman rv. Ewing & 
Ammerman, 403. 

59. Mortgage; parol evidence identifying property.—When a mortgage 

conveys the ‘‘entire crop’? of the mortgagor ‘‘of every description 

raised by him, or caused to be raised by him annually,” tilla 
certain debt is paid, the uncertainty as to what the mortgage 
covers can be removed by parol evidence; and when a bill, of 
exceptions fails to set out all the evidence, this court will pre- 
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sume that such parol evidence was furnished, and the mortgage 
properly admitted in evidence. Varnum v. The State, 28. 


PRESUMPTIONS. 


60. As to possession of notes, and failure to produce.-—When the pur- 


61. 


chasers of a stock of goods give their notes for the agreed price, 
and the validity of the sale is afterwards impeached by conibiase 
of the vendor, the failure of the purchasers to produce the notes 
on the trial of the issue is not ‘‘ground for an unfavorable pre- 
sumption against the validity of the sale.”’ Shealy & Finn v. Ed- 
wards, 176, 


As to possession of deeds.—While it may be a legal presumption 


that the owner of land has possession of the deed of his imme- 
diate vendor, no such presumption arises as to former deeds. 
Beard v. Ryan, 37. 


62. Spoliation of evidence.—The spoliation of evidence, which is unfa- 


vorable to a party, may constitute a fraud, just as much as the 
manufacture of evidence that is favorable to him, and justifies 
the same presumptions against him. Jnrsurance Co. v. Moog, 284. 


63. Presumption and proof of payment.—A_ legal presumption of 


muyment does not arise from mere lapse of time, until after the 
apse of twenty years, without payment of interest, or any other 
recognition of indebtedness on the part of the debtor; yet posi- 
tive evidence of payment is not required, but it. may be estab- 
lished by circumstances, such as would satisfy a jury that the 
continued existence of the debt was highly improbable; as in 
this case, where the vendor, though in necessitous circumstances, 
did not file his bill to enforce a lien on the land, until after the 
lapse of nineteen years from the date of the contract, and four- 
teen years afer the death of the purchaser, and showed no excuse 
for his delay. Phillips v. Adams, 225. 


64. Notice of insolvency.—The mortgage being executed on the Ist Jan- 


uary, 1873, and the mortgagor being then in fact insolvent, the 
admitted facts, that it was known in November and December, 
1872, in the business community where he lived, that he was 
embarrassed, ‘‘and it became generally known from the Ist to 
the 10th January, 1883,’’ that he was insolvent, are not suflicient 
to raise the presumption that the mortgagee had notice of such 
insolvency on the Ist January, when it does not appear that he 
resided or was in the county at that time. Chadwick v. Car- 
son, 116. 


Primary AND SECONDARY. 


65. Proof of deed executed in another State—When a deed, conveying 


lands in Alabama, is executed in Georgia, the presumption is, in 
the absence of proof to the contrary, that the subscribing wit- 
nesses resided in Georgia; and when it becomes necessary here 
to prove its execution, it is not necessary to produce or account 
for the absence of the witnesses. Elliott v. Dycke, 150. 


66. Secondary evidence of lost deed.—When proper proof has been ad- 


duced of the loss or destruction of a deed, which had never been 
recorded, its execution and contents may be established, as 
against the grantor, by proof of his subsequent admissions, and 
acts indicating that he set up no title to the land as against the 
grantee. Ib. 150. 


67. Proof of ancient deeds.—A deed, thirty years old, is admissible as 


evidence without proof of its execution; and when the only ob- 
jection to its admissibility is the failure to prove its execution, the 
appellate court will presume, in favor of the ruling of the ‘court 
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below, that the paper came from the proper custody. Alexander 
v. Wheeler, 167. 

68. Proof of ancient deeds and record copies.—On the last appeal in this 
case (75 Ala. 241-5), the admissibility of the documentary evi- 
dence constituting plaintiffs’ chain of title, which consisted of 
certified copies of deeds recorded fifty years ago, was considered 
by this court, and the evidence was held to have been properly 
received; and the court re-aflirms that decision. Bernstein vr. 
ITumes, 134. 

69. Same.—Where the plaintiff deduces title under deeds more than 
thirty vears old, which are not shown to have ever been in his 
possession, and the circumstances repel any suspicion of a sinis- 
ter purpose in withholding the originals, record copies of such 
deeds may be received, on proof of diligent search by his attor- 
ney and his agent in all reasonable places of deposit, in| which 
search plaintiff himself assisted, although he is not examined per- 
sonally as to his custody of the papers, being absent in another 
county at the time of the trial. Beard rv. Ryan, 37. 

70. Same ; color of title. A written instrument purporting to be an 
agreement to convey, though ineffectual as a conveyance, may 
constitute color of title; and when it comes from the custody of a 
person having an interest in the land, is more than thirty years 
old, and is connected with evidence showing possession under it, 
it is governed by the rules which apply to the proof of ancient 
deeds. Ih. 37. e 

ri # Appotntme nt of agent by corporation.—Record or written evidence 
of the appointment of a bank cashier, or other agent of a corpo- 
ration, is not required; it may be inferred from an adoption or 
ratification of his acts, as in the case of a natural person. Rey- 
nolds vr. Collins, 94. 


Recorps AND JUDGMENTS 


72. Original court papers; admissibility as evidence.-—When it is not 
shown that a final record of an executor’s settlement has been 
made up, a certified transcript is not required, but the original 
papers are competent evidence. Wharton v. Thomason, 45. 

73. Ewhibits to certified transcript.—A paper purporting to be a trans- 
cript from the records or oflicial documents in the land-oftice 
(Code § 3043), under or annexed to the certificate of the commis- 
sioner, must be so attached and identified as to guard against all 
mistakes as to the identity of its several parts. Swann & Billups 
vr. Kidd, 178. 

74. Certificate of affirmance, as evidence.—The certificate issued by the 
clerk of the Supreme Court is not evidence, in another cause, of 
the facts therein stated, The only competent evidence of the af- 
firmance of the judgment is a properly certified or exemplified 
transcript of its record. Willer v. Vaughan, 328. 

75. Proof of former conviction.—Under an indictment for living in 
adultery, the record of a former conviction is not admissible as 
evidence without the indictment on which it was founded, so that 
the court may see that the offense was committed with the same 
person (Code, § 4184); and if the indictment is not produced, the 
court can not consider the former conviction for any purpose. 
Cross v. The State, 480. 

76. Substitution of lost or destroyed record.—The statutory provisions 

authorizing the substitution of the record of any judgment or ju- 

dicial proceeding which has been lost or destroyed (Code §§ 535- 

58), are cumulative to the inherent power which the court pos- 

sesses by virtue of its original and plenary jurisdiction. Ward rv. 

The State, 455. 
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77. Same; copies of record, and evidence.—It is not necessary that the 
notice of the motion shall state the evidence which will be offered, 
but the substitution may be made upon the best evidence that 
can be adduced, if satisfactory to the court; and when copies of 
the lost record and proceedings are attached to the notice, verified 
by the affidavit of the clerk, and oral evidence in addition is of- 
fered, which is not set out, this must be held to be satisfactory 
and sufficient to authorize the substitution. Jb. 455. 

78. Same; sufficiency of original judgment,—On motion to substitute 
the lost record of the conviction and proveedings in a criminal 
case, no question can arise as to the sufficiency of the proceedings 
to sustain the original judgment. Jb. 4505. 


VARIANCE. 


I 
—- 
J 


In action against carrier.—Under a complaint in the form pre- 
seribed for the non-delivery of goods by a carrier (Code, p. 703, 
Form No. 13), a recovery can not be had on proof that they 
were delivered in a damaged condition. S. & N. Ala. Railroad 
Co. vr. Wilson, 587. 

EXECUTION, 

1. Lien, as affected by bankruptey.—The lien of an execution in the 
hands of the sheriff is not, in the absence of frand or collusion, 
destroved or displaced by the subsequent bankrupteyof the de- 
fendant. Chadwick v. Carson, 116. 

Title of purchaser at sheriff's sale; sufliciency to support ejectment. 
When the plaintiff, claiming under a purchase at sheriff’s sale, 
produces the judgment, execution and levy, and the sheriff's 
deed, and proves the possession of the defendant in execution at 
the time of the levy and sale, he makes out a prima facie case 
of title; and the onws is then devolved on the defendant to show 
a superior title, either by documentary evidence, or by proof of 
adverse possession suflicient to perfect a title under the statute of 
limitations. Eliott v. Dycke, 150. 

Same; what purchaser acquires superior title—When land is sold 
under a junior execution, and is afterwards sold under a senior 
execution having a prior lien, the purchaser at the latter sale 
would, irrespective of statutory regulations, acquire the superior 
title; but possibly a different rule would prevail in the case of 
personal property. Lancaster v. Jordan, 197. 

4. Lien; statutory rules requlating.—Under the statute declaring the 
liens of executions, as between different judgment creditors, and 
between judgment creditors and purchasers from the defendant, 
‘‘ifan alias be sued out before the lapse of an entire term, and 
delivered to the sheriff before the sale of the property under a 
junior execution, the lien created by the delivery of the first exe- 
eution must be preferred ’’ (Code, § 3211); and by necessary im- 
plication, if the alias is not delivered to the sheriff before the sale 
under the junior execution, the lien of the junior execution must 
be preferred, and the purchaser at the sale under it acquires a 
superior title to a purchaser at a subsequent sale under the senior 
execution. Jb. 197. 

5. From Probate and Chancery Courts.—An execution from the Pro- 
bate Court stands on the same footing as an execution from the 
Chancery Court, and neither possesses any superior dignity or 
preference over the other. Jb. 197. 

6. Sale of equity of redemption; what rights purchaser acquires. —An 

equity of redemption in mortgaged lands is subject to sale under 

execution against the mortgagor, and the purchaser at the sale 


to 


- 
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acquires all the right and interest remaining in the mortgagor, 
but nothing more, and he is entitled to redeem from the mort- 
gagee, on paying or tendering the mortgage indebtedness. Kelly 
vr. Longshore, 203. 

7. Sale under execution; payment of taxes out of proceeds.—On a sale of 
property under execution, the sheriff is required to pay the tax- 
collector of the county, out of the proceeds of the sale, all the 
taxes due to the State or county (Code § 419) ; but the statute has 
no application to municipal taxes. State r. Vincent, 233. 

8. Lien of execution, and title of purchaser at sale.-—When the lien of 
an execution has been kept alive by the issue and return of an 
alias from term to term, without the lapse of an entire term (Code, 
§ $211), and there has been no stay by order of the plaintiff or his 
attorney, a purchaser at the sale under it acquires a title superior 
to any intervening right derived from the defendant. Watson vr. 
Steele, 361. 

9. Rights of purchaser at execution sale, against mortgagor; liability of 
assignee for rents, as mortgagee in possession.—The payment of the 
mortgage debt by a third person, after the law-day, does not de- 
vest the title of the mortgagee; and if such third person takes an 
assignment of the note and morgage to himself, thereby acquiring 
the legal title, the purchaser at execution sale against the mort- 
gagor may maintain a bill to redeem from hin, and hold him lia- 
ble for rents and profits as a mortgagee in possession. Jb. 361, 


EXECUTORS AND ADMINISTRATORS. 


1. General administrator; expiration of office , and settlement.—The office 
of a general administrator expires with the expiration of the term 
of oftice of the judge by whom he was appointed, unless he is 
continued in office by the sueceeding judge (Code, § 2362); and 
when his office has thus expired by limitation, and he has made 
a final settlement of an estate committed to him, he can no longer 
claim or exercise any of the powers of an administrator, though 
no successor has been appointed in his stead. Eubank v. 
Clark, 73. 

Crops planted by decedent, and gathered by administrator; medical 
services for slares.—If the decedent was engaged in planting at 
the time of his death, his personal representative was authorized 
to complete and gather the crop which had been planted (Code, 
§§ 2439-41), and to keep the estate together during the year; and 
on settlement of his accounts, he is chargeable with the proceeds 
of the crops raised, and entitled to a credit for the reasonable ex- 
penses of the plantation, including medical services to the slaves ; 
but not for medical services to them during subsequent years, in 
the absence of evidence showing that it was his duty to furnish 
medical services tothem. Jb. 72. 

3. Renting lands by administrator, and liability for rents —When an 
administrator, in the exercise of his statutory authority, rents out 
the lands of the estate (Code, § 2446), he is required to secure the 
payment of the rent by ‘* bonds or notes with two good and suffi- 
cient sureties ;’? by which is meant, not men of good character 
or reputation for honesty, but men having property out of which 
payment may be compelled by legal process; and for the neglect 
of this duty—-whether by taking only one surety, or by taking a 
surety who is known by him not to be good and sufficient, or 
whose sufliciency he has not good reason to believe—he is liable 
to the parties beneficially interested in the estate, if loss to them 
is thereby caused; though he is not held to infallibility, and is 
only required to exercise the care and diligence which a prudent 
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man would, under similar circumstances, exercise in his own 
business. Jb. 70. 


4.1. iability of administrator for interest.—An administrator is, prima 


facie, chargeable with interest, unless he makes the exculp: itory 
afliday it prescribed by the statute (Code, § 2520) ; and even when 
he makes this affidavit, and it is not controverted, he will be 
charged with interest, if there has been any unreasonable and 
unnecessary delay on his part in making settlement and distribu- 
tion, as determined by the circumstances of each particular case, 
Ib. 73. 


5. Same.—In this ease, the personal property of the estate having 


been sold in August, 1867, on a credit of twelve months, and the 
estate declared insolvent in July, 1868; it was held that the ad- 
ministrator, on final settlement of his accounts at the instance of 
the distributees, never having made a final settlement with the 
creditors, should be charged with interest from the Ist January, 
1870, in the absence of evidence showing any reason for delay in 
distribution, although no days were fixed by the court for distri- 
bution among creditors. Jb. 73. 

Liability for interest on rents.—For rents collected by an adminis- 
trator, or chargeable against him on settlement, he should not be 
charged with interest from the day on which they accrued, since, 
if punctually paid on that day. time would elapse before they 
could be distributed under the decree of the court; and where 
the amounts collected are small, compared with the necessary 
costs and expenses of a settlement and distribution under the de- 
cree of the court, this would excuse a reasonable delay until the 
aggregate collections could be distributed without unnecessary 
costs and expenses, the statutory affidavit being made, and no 
bad faith imputed to the administrator. Jb. 72. 


7. Duty of administrator in defending against claims, and liability for 


‘default.—It is the duty of the administrator of a solvent estate to 
defend it against claims presented, when he knows, or has just 
reason to believe, that they are unfounded and unjust; and the 
insolvency of the estate does not relieve him from liability to the 
distributees for a loss resulting from the neglect of this duty, 
although he may not be liable to the creditors, if, having knowl- 
edge of the facts, they also failed to file objections; but, the 
measure of his liability to the distributees being the loss which 
they have sustained by his neglect of duty, if no ‘surplus remains 
ae rejecting the unjust claims, they can recover nothing. 
bh. 73. 


8. Form of decree on settlement of administrator's accounts.—On final 


settlement of the accounts of the administrator of an insolvent 
estate, at the instance of the distributees, it is irregular to render 
decrees in fevor of creditors, for the use of the administrator, for 
the amount raid - each, and for the surplus in favor of the dis- 
tributees. Jb. 73 


9. Same; purchase of ‘claims by administrator.—lf the creditors have 


not been paid in full, no decree for a surplus in the hands of the 
administrator can be rendered in favor of the distributees; but, 
if the administrator has purchased the claims of creditors, or has 
settled them in full for less than the amount due, he is only en- 
titled to a credit for the amount paid, with interest, and the sur- 
plus must be decreed to the distributees. Jb. 73. 


10. Setilement of accounts of deceased administrator; duty of successor 





to compel, and liability for default.—On the de: ath of an adminis- 
trator without having made a settlement of his accounts, his suc- 
cessor in the administration may compel a settlement thereof by 
his personal representative, and recover a decree for assets con- 
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verted, wasted or misapplied by the deceased administrator 
(Code, §§ 2537-40); which statutory right carries with it a cor- 
responding duty, both to the creditors and to the distributees of 
the estate, each of whom he represents on such settlement; and 
he is liable to them for the neglect of this duty, or for any loss 
resulting from the want of proper diligence in its performance. 
Tb. 73. 

11. Same.—If the administrator de bonis non fails to compel a settle- 
ment of the accounts of the deceased administrator, and the dis- 
tributees of the estate seek to charge him, on settlement of his 
accounts, with an alleged derastavit of the deceased administrator, 
the onus is on them to show the fact and amount of such devas- 
tavit, and that it could have been recovered by the exercise of 
reasonable diligence on the part of the administrator de bonis non; 
and the ascertainment of this involves, practically, a settlement 
of the accounts of the deceased administrator, which should be 
made on the same principles as a regular settlement by his per- 
sonal representative. Jb. 73. 

12. Right of retainer by executor or administrator, and presumed extin- 
guishment of debt; at common law, and under statutes. —At common 
law, an executor or administrator had the right to retain for his 
own debt out of any legal assets that came into his hands, in pre- 
ference to other creditors of equal degree; and having this right, 
when assets came into his hands, which he might apply, the law 
made the application, and his debt was regarded as extinguished. 
But this principle is modified by the statutory provisions govern- 
ing the administration and settlement of estates, which restrict 
the rights and powers of executors and administrators, forbid any 
preference among debts of equal degree, and require an order of 
court for the sale of property before it can be applied to the pay- 
ment of debts; and ier these statutory provisions, if an ad- 
ministrator accounts fully for all assets that have come to his 
hands, not retaining for his own debt, nor exercising his statu- 
tory rights to procure a sale of the property, the heirs or devisees 
may set up the statute of limitations in defense of a suit to sub- 
ject the lands. Trimble v. Fariss, 260. 

13. Purchase by administrator at his own sale-—One of two joint 
administrators becoming the purchaser at the sale, and the 
sale being confirmed, the heirs may elect to treat the pur- 
chase-money as paid whenit becomes due, holding his sureties 
and co-administrator liable for it} or as unpaid, and resort to the 
land; but, when the administrators charge themselves with the 
purchase-money on final settlement, and a decree is then ren- 
dered against them for a larger amount, including money received 
from other sources, whereby a new security was acquired by the 
liability fixed on their sureties ; and execution is sued out on the 
decree by one of the heirs, under which the lands are sold and 
purchased by third persons,—a bill to enforce a lien on the lands 
filed after the lapse of nine years can not be maintained. Wood 
v. Stanley, 348. 

14. Account-current of executor; admissibility as evidence against him. 
An account-current filed by an executor for final settlement, and 
verified by his affidavit, in which he charged himself with money 
collected on a note given for property sold by him, is admissible 
as evidence against him, in a subsequent action in which the 
question of payment re/ non is in issue; and the items relating 
to that note may be received in evidence, without the other items 
in the account, when it is not shown that they were relevant to 
the issue. Wharton v. Thomason, 45. 
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15. Record of final settlement of executor’s accounts; admissibility as evi- 


dence.—The record of the final settlement of an executor’s ac- 
counts is not admissible as evidence for him, in a subsequent 
action by a third person, who was neither a party nor privy to 
the settlement. Jb. 45. 


See, also, Estares or DecepDENTS; INSOLVENT Estates, 


EXEMPTIONS. 


1. Alienation of homestead-—A conveyance of the homestead by hus- 


bo 


i) 


ns 


co 


band and wife, the voluntary signature and assent of the wife 
not being shown and certified as required by law (Code, § 2822), 
is a nullity, and has no operation against the husband by es- 
toppel or otherwise ; and a subsequent verbal promise by him to 
pay rent to the grantee, no surrender or change of possession be- 
ing shown, is without consideration, and does not create the re- 
lation of landlord and tenant between them. Crim vr. Nelms, 604. 

Claim of exemption; when and where filed —When an execution 
from a justice’s court is levied by a constable on lands, in de- 
fault of personal property, a claim of homestead exemption may 
be interposed before the justice, or in the Circuit Court, at any 
time betore an order of sale is granted. (Sherry v. Brown, 66 Ala. 
51, explained and limited.) Toenes v. Moog, 558. 

Exemptions in favor of widow and children; by what law determined. 
The exemptions in favor of the widow and minor children of a de- 
cedent, as against the other heirs and distributees, are to be de- 
termined by the law which was in force at the time of his death. 
Skinner v. Chapman, 376. 

Same; under statuteof February 8th, 1872.—Under the provisions 
of the statute approved February 8th, 1872, a homestead of 160 
acres was exempted to the widow, ‘‘ to be ascertained by allot- 
ment, orin money, at her election’’ (Sess. Acts 1871-2, pp. 91-3) ; 
and the property allotted to her, both real and personal, when 
selected, vested absolutely in her, with power of alienation. 
Ib. 376. 

Claim of exemption as against mortgage.—A mortgage on growing 
crops, executed by the decedent in his life-time, is paramount to 
the widow’s right of exemption; and if she pays the mortgage 
with the proceeds of the crops, it is thereby satisfied and extin- 
guished, and its assignment to her confers no rights. Jb. 376. 

Mortgage of homestead; payment by widow with borrowed money. 
A mortgage on the homestead having been executed by the dece- 
dent in his life-time, if the widow receives funds sufficient to pay 
the debt, which she uses for other purposes, and then pays the 
mortgage debt with borrowed money, taking an assigument of 
the mortgage to herself, and afterwards foreclosing it by a sale 
under the power; she thereby acquires, as against the heirs and 
distributees, nothing but the naked legal title, the mortgage 
debt being paid and extinguished. Jhb. 376. 


7. Same; when heirs and distributees may come into equity.—The sur- 





viving wife having paid off a mortgage on the homestead lands, 
under circumstances which made the payment enure to the ben- 
efit of the estate, taking an assignment of the mortgage to her- 
self, and acquiring a conveyance from the nominal purchaser at a 
sale under the power therein contained, the husband’s children 
by his first marriage may maintain a bill in equity against her 
personal representative and children, to remove the cloud on the 
title, and to have their rights in the property declared and estab- 
lished. Ib. 376. 
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1. Of officers of court; when proper charge against fine and forfeiture 
fund.—The cases in which the fees of officers of court are proper 
claims against the fine and forfeiture fund, are criminal cases in 
which the defendants have been convicted, and have been 
proved insolvent by the return of executions ‘‘no property found ;”’ 
or in which the State enters a nolle prosequi; or where the indict- 
ment has been withdrawn and filed; or the prosecution abated 
by the death of the defendant. There is no provision for the 
payment of fees where the defendants are not convicted. Bilbro 
v. Drakeford, 318. 

Same; fees of justice of the peace-—Under the authority of Mepher- 
son v. Boykin, 66 Ala. 602, the fees of a justice of the peace, in 
criminal cases, are not a proper claim against the fine and for- 
feiture fund. Jb. 378. 

Same; witness fees.—It is only the fees of State witnesses who ap- 
pear before the grand jury, or before the court in which the in- 
dictment or prosecution is pending, that are entitled to be paid 
out of this fund; and the fees of witnesses who attend prelimi- 
nary trials before a committing magistrate, or applications for 
bail, are not within the provisions of the sta‘ute. Jb. 318. 

4. Same; fees of witnesses in County Court of Macon county.—The 
County Court of Macon county having by statute concurrent ju- 
risdiction with the Circuit Court for the trial of certain misde- 
meanors, the fees of State witnesses in criminal cases tried and 
determined by the County Court, in which the defendants were 
not convicted, and the costs not taxed against a prosecutor, are 
proper claims against the fine and forfeiture fund. Jb. 318. 

5. Fee-book of clerk and sheriff.—The object of the statute (Code, § 
5007) is, that fee-books shall be kept open to inspection of par- 
ties in interest, in which shall be entered every fee for each and 
every distinct service rendered; and to compel obedience, the 
a is the forfeiture of all fees if no book is kept, and if one is 
cept, of all fees not entered therein. Jh. 318. 

6. Same; entering fees in book.—While, if the record were silent on 
the subject, this court would, if necessary to the validity of their 
claims, presume that the clerk of the court and sheriff had kept 
the fee-book required by statute ; yet, when it appears that they 
have not kept the books, their fees are not a valid claim against 
the fine and forfeiture fund—the statute (Code, § 5907) expressly 
forbids them to receive any fee which has not been entered on 
the fee-book. Jb. 378. 

Fees of witnesses.—The pay of the defendant’s own witnesses can 
not be computed as a _ part of the costs, for which additional hard 
labor may be imposed. ill v. The State, 1. 


FINE AND FORFEITURE FUND. 


1. Duty of county treasurer, as to.—It is the duty ot the county treas- 
urer, Whenever there is a surplus of the fine and forfeiture fund, 
over the amount required to pay State witnesses, to pay the 
claims of officers of court in criminal cases, where the convicted 
defendants have proved insolvent, a nolle prosequi entered, the 
indictment withdrawn and filed, or the prosecution abated by the 
death of the defendant. Sessions & Lary v. Boykin, 328. 

2. Under whose control.—The fine and forfeiture fund not arising from 
taxation, the court of County Commissioners has no control over 
it, nor can they create any claim against it. Such fund is under 
the control of the legislature, and they may prescribe what 
claims shall be paid out of it, their preferences, and the condi- 
tions of payment. Jb. 328, 


¥ 
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8. Same; mandamus to treasurer.—The statute creates, the condi- 


tions occurring, a specific right to be paid out of a specific fund, 
set apart for that purpose, and mandamus is the proper remedy 
tocompel the county treasurer to perform his duty as to payment. 
An action against the treasurer, or an action on his official bond, 
while they might afford pecuniary compensation, could not com- 
pel the performance of this specific duty. Jb. 328. 


4. What clerk’s certificate of claim against must show.—Where the fees 


of a witness accrue in. a criminal case in which there was no 
prosecutor, and in which the defendant was not convicted, the 
clerk need not certify that the costs were not taxed against the 
prosecutor; it is sufficient that he certify that the account is cor- 
rect, and that the State failed to convict; and an amendment to 
the clerk’s certificate made during a trial so as to show that the 
costs were not taxed against a prosecutor, is error without injury. 
Bilbro v. Drakeford, 318, 


5. Fees of officers and witnesses; when proper charges against. Jb. 


318. See Frees. 


FRAUD. 


1. Proof of fraud; charge as to.—A charge which instructs the jury, 


9 


in a civil case, ‘‘ that to justify the imputation of fraud, the facts 
must be such that they are not explicable on any other reasonable 
hypothesis,’’ exacts too great a measure of proof, and is erro- 
neous. (Nteele v. Kinkle, 3 Ala. 352, and Tompkins v. Nichols, 
53 Ala. 197, disapproved and overruled.) Adams v. Thornton & 
Wellborn, 489. 


Action for fraud; lies when.—A fraud which entitles a purchaser of 


property to a right of action for deceit, ordinarily consists in the 
misrepresentation or concealment of a material fact, on which he 
has a right to rely, and does rely, operating an inducement to 
the contract, whereby he is Pron in and injured. It is not in- 
dispensable that it should be the sole inducement; if it con- 
tribute materially it is sufficient; and in case of active represen- 
tations, knowledge of its falsity is not essential. Jordan & Son v. 
Pickett, 331, 


3. Same.—Silence, to be an actionable fraud, must relate to material 


matter, known to the party, and which it was his duty to commu- 
nicate under the circumstances. Though a concealment may be 
tantamount to a misrepresentation, every omission to disclose 
facts, though material, is not necessarily fraudulent. The true 
rule lies between the civil law, requiring the seller to disclose 
every defect known to him, and the rule adopted in some cases 
—— the purchaser to make inquiry, omitting it at his peril. 
». $31. 


4. Same.—The concealment must be for the purpose of continuing a 


false impression or delusion under which the purchaser has fallen, 
or of suppressing inquiry and thereby effecting a sale—with 
intention to conceal or suppress—and it must operate an induce- 
ment to the contract. Jb. 331. 


5. Same.—When the means and sources of information are equally 


accessible to both parties, the ignorance of the purchaser is re- 
garded as self-deception, unless art or artifice is employed to pre- 
vent investigation, or stifle information. If this be not the case, 
when it rests in the personal knowledge of individuals unknown, 
or exclusively within the knowledge of the seller, the conceal- 
ment of a material fact, though without art or artiffce, is willful 
or intentional, and sufficient to sustain a right of action. Jb. 331. 


6. Same.—Fraud and damage must concur, to furnish a cause of ac- 


tion, the damage being the natural and proximate consequence of 
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the fraud. The concealment, however material, which is not a 
moving inducement to the purchaser, works him no injury. Jb. 
331, 

Fraudulent intention.—Intention is a question of fact for the jury; 
but, where the fact and its materiality are known to the seller, 
and the suppression is willful and intentional, it may be regarded 
as done with intention to deceive, and the purchaser, not having 
equal access of information, may be regarded as defrauded. Jb. 
331, 

8. Fraud in purchase of goods; burden of proof as to notice by sub- 
purchaser.—In an action of trover for the conversion of goods, 
brought by the vendor against a sub-purchaser from the original 
fraudulent purchaser, the plaintiff having proved that the latter 
obtained the goods with the fraudulent intent of not paying for 
them, the onus is on the defendant to show a purchase for value 
by himself; but he is not required to go further, and disprove 
notice of the fraud on the part of the original purchaser. Roswald 
v. Imbs & Co., 315. 

9. Plea of fraud.—At common law, it was necessary, in a plea aver- 
ring fraud, to state the facts constituting the supposed fraud; and 
this rule is unchanged by the statutory provision (Code, § 2987), 
that ‘‘ the plea must consist of a succinct statement of the facts 
relied on.’’ Insurance Co. v. Moog, 284. 

10. Plea of fraudulent representation in procuring policy.—In an action 
on a policy of marine insurance, a plea which avers that, ‘‘ at the 
time said policy was obtained from this defendant, it was fraudu- 
lently represented to defendant that there was to be a much larger 
quantity of goods placed on board of said vessel by said plaintiffs, 
for said voyage, than was shipped upon her by them for said 
voyage,”’ is defective on demurrer, because it does not allege’ the 
plaintiff’s agency or complicity in the fraudulent representation. 
Tb. 284. 

11. Fraud in procuring policy, or making proof of loss.—A policy of in- 
suranee, procured by a fraudulent misrepresentation or conceal- 
ment of a material fact, affecting the risk assumed, is void, and 
no action will lie on it; but a fraudulent over-estimate of the 
plaintiffs loss, in making proof of loss to the insurer, does not 
affect the validity of the policy, nor destroy the right of action on 
it, unless the policy contains an express provision to that effect. 
Th. 284. 

12. Fraud in withholding part of insured cargo.—Fraud in withholding 
apart of the goods insured as the cargo of the vessel, while it 
might reduce the amount of the plaintiif’s recovery, would not 
vitiate the policy, nor destroy his right of action on it, unless per- 
petrated with his knowledge, or through his agency or conniv- 
ance; and, therefore, a plea averring such fraud, but not alleging 
his knowledge, connivance, or agency, is demurrable. Jb. 284. 


FRAUDS, STATUTE OF. 


1. Waiver of.—The statute of frauds must be specially pleaded, or it 
will be considered as waived. Brigham & Co. v. Carlisle, 243. 

2. Contract not to be performed in one year.—The statute of frauds, as 
to contracts not to be performed within one year, applies only to 
contracts which, by express stipulation, are not to be performed 
within one year from the making thereof, and does not include a 
contract which, bv its terms, is determinate within that period, 
but may be continued longer at the option of the parties. Jb. 
243. 

3. Promise to pay debt of another.—li materials were furnished on the 
credit of the contractor, or under contract with him, his liability 
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is not affected by the subsequent promise of the owner to with- 
hold money enough to pay for them, nor by partial payments made 
by the owner; and a direct promise op his part to pay the debt, 
not founded on a new consideration, would be void under the 
statute of frauds. Trammell v. Hudmon, 222. 


FRAUDULENT CONVEYANCES. 


}. 


» 


3. 


5. 


6. 


~I 


Sale of goods by insolvent debtor to creditor; validity as against other 
creditors. —A sale of his entire stock of goods by a failing or in- 
solvent debtor, at a fair and reasonable valuation, in absolute pay- 
ment and satisfaction of a bona fide debt, no interest or benefit 
being reserved to himself, is not fraudulent as against his other 
creditors ; and the payment of an additional sum of money by 
the purchasing creditor, the estimated difference between the 
amount of his debt and the value of the goods, does not render 
the transaction fraudulent, when it is shown that the money was 
paid under an express stipulation that it should be applied in 
payment of the debt due to another bona fide creditor, and that it 
was so applied. Rankin & Co. v. Vandiver & Co., 562. 

Fraudulent sale of goods; offer to rescind by purchaser.—When a 
sale of goods is made with a fraudulent intent on the part of an 
insolvent debtor, the purchaser not participating in the fraud, 
and having no notice of such intent, actual or constructive, until 
after the contract is complete, he acquires a good title by his pur- 
chase, and is not required to offer to rescind on discovery of the 
fraud. Shealy & Finn v. Edwards, 176. 

Presumption as to possession of notes, and failure to produce.-When the 
purchasers of a stock of goods give their notes for the agreed price, 
and the validity of the sale is afterwards impeached by creditcrs 
of the vendor, the failure of the purchasers to produce the notes 
on the trial of the issue is not ‘‘ground for an unfavorable pre- 
sumption against the validity of the sale.”’ Ib. 176. 


Mortgage; when fraudulent as against creditors.—When mortgagors 


are allowed to retain possession of property, until the law-day, 
with an implied power of sale, the mortgage tending to effectually 
shield the property for the joint benefit of mortgagor and mort- 
gagee, it is fraudulent as against creditors. Renfro Bros. v. Goet- 
ter, Weil & Co., 311. 

Conveyances by bhankrupt.—To avoid a mortgage, or other convey- 
ance, executed by a bankrupt within four months before the 
filing of the petition by or against him (U.S. Rev. Stat. § 5128), 
he must have the intent thereby ‘“‘to give a preference,’’ and the 
grantee must have ‘‘reasonable cause to believe’? that he is insol- 
vent, and that the conveyance is made ‘tin fraud of the provis- 
ions of’ the bankrupt law. Chadwick v. Carson, 116. 

Notice of insolvency.—The mortgage being executed on the Ist Jan- 
uary, 1873, ana the mortgagor being then in fact insolvent, the 
admitted facts, that it was known in November and December, 
1872, in the business community where he lived, that he was 
embarrassed, ‘‘and it became generally known from the Ist to 
the 10th January, 1883,”’ that he was insolvent, are not sufficient 
to raise the presumption that the mortgagee had notice of such 
insolvency on the Ist January, when it does not appear that he 
resided or was in the county at that time. Th. 776. 


: Statutory protection to judqment ereditors and purchasers, against 


unrecorded mortgages.—Under the statute declaring unrecorded 
mortgages void as against purchasers, mMortgagees and judgment 
creditors without notice (Code, §§ 2166-67), judgment creditors are 
placed on the same footing with purchasers and mortgagees, al- 
though they have not acquired a lien by placing an execution in 
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the hands of the sheriff; but only subsequent judgment creditors, 
like subsequent purchasers, can claim the protection of the stat- 
ute. Jb. 1/6, 


GARNISHMENT. See ArracuMenr. 
GIFT. 


1. Delivery.—Delivery, actual or constructive, is necessary to perfect 
a gift of personal property. Brantley v. Cameron, 72. 
° 


GRAND JURY. See Criisar Law, 63-68. 
HABEAS CORPUS. 


1. Rightto bail; burden and sufiiciency of proof.—On application for 
bail by a person who is in custody under indictment for murder, 
the production of the indictment makes out a prima facie case 
against him, and casts on him the burden of adducing exculpa- 
tory evidence ; but he is not required to introduce the witnesses 
who were before the grand jury, although they are present in 
court; and if the evidence adduced by him leaves it doubtful 
whether the deceased came to his death by accident, by suicide, 
or by violence at the hands of another, no witnesses being intro- 
duced on the part of the prosecution, he is entitled to bail. Ev 
parte Hammock & Elrod, 414. 

2, Same; on second hearing.—Bail being improperly refused in such 
case, and the right to it being declared by this court on review, 
additional evidence can not be adduced by the prosecution, but 
the only open question is as to the amount of bail. Jb. 414. 

3. Discharge of convict sentenced to hard labor, when sentence is not car- 
ried into effeet-—When a person, being convicted of a misde- 
meanor, is sentenced to hard labor for the county on non-pay- 
ment of the fine and costs, and ordered to be ‘‘eonfined in the 
county jail until within five davs next after the adjournment of 
the court, when he will be delivered to the superintendent of 
hard labor by the sheriff;’’ he is entitled to be- discharged on 
habeas corpus, if the order is not carried into effect within a rea- 
sonable time after the adjournment of the court. Ev parte Crews, 
457. 

4. Same; what is reasonable time.—In such case, the judgment and 
sentence being rendered on the 3d December, and the term of the 
court expiring by limitation on the 5th, a petition for discharge 
from custody, filed on the 23d, is not premature, although the 
minutes have not been signed by the presiding judge. Ib. 457. 

HIRING OF COUNTY CONVICTS. 

1. Statutory prorisions.—Under the statutory provisions regulating 
the hiring of county convicts (Sess. Acts 1882-3, p. 135, § 5; 
Sess. Acts 1*84-5, pp. 187-96, § 35), two distinet or separfite con- 
tracts, or systems of letting to hire—one for persous convicted of 
offenses involving moral turpitude, and the other for persons 
convicted of other offenses—are necessary, when the court has 
decided on letting to hire as the mode of inflicting the punish- 
ment of hard labor for the county; and these must be shown by 
the orders of the court entered of record, though they may be 
carried into effect by any member of the court, or any other 
person duly appointed and authorized by the court to act for it. 
Re parte Crews, 457. 
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1. 


2. 


3. 


_ 


5. 


Action for rent of wife's lands; who is proper party plaintif’.—When 
the rents, income and profits of the wife's statutory estate are the 
mere incident of a suit for the recovery of the corpus, the action is 
properly brought in her name as sole plaintiff, but, when they 
are the subject of a separate suit, and accrue after marriage, the 
husband may recover them by action in his own name; and the 
fact that the lease was made by the wife dwn sola does not affect his 
right of aetion. (Overruling Boggs v. Price, 64 Ala. 514.) Wil- 
liamson v. Baker, 590. 

Conveyance by hushand to wife.—The decisions of this court have 
established the following propositions, which have become rules 
of property, and ought not now to be disturbed, though, in respect 
to some of them, if original questions, the court might come toa 
different conclusion: (@) Where the husband becomes indebted to 
the wife by reason of his having converted her separate estate to 
his own use, he may convey property to her for the purpose of 
paying or securing the debt; and the wife will be protected in her 
title thus acquired, if bona fide, against the other creditors of the 
husband. (6) Such conveyance does not vest the legal title in 
the wife, but creates in her an equitable separate estate, which 
she can dispose of like any other equitable estate, and which a 
court of equity will uphold, even to divesting the legal title out of 
the husband, when necessary for the protection of the wife’s in- 
terests. (¢) Such conveyance is in the nature of a declaration of 
use, by which the wife is clothed with the equitable title, while 
the legal title is retained by the husband in trust for her. Loeb 
& Bro. v. Manasses, 555. 

Same; actions for property so conreyed.—It is a corollary from the 
propositions above stated, that such conveyance is not available 
to support an action at law by the wife, bat the action, if founded 
on the legal title, may be brought by the husband as trustee; 
*‘and when the recovery rests wholly on upholding and enforcing 
the equitable title or claim of the wife, resort must be had to a 
court of equity, which alone is competent to give effect to such 
conveyances,” Ib. 555, 

Same; who may maintain statutory claim suit.—When an attach- 
ment or execution against the husband is levied on personal 
property which he has conveyed directly to the wife, he can not 
maintain a statutory claim suit for it in his own name as trustee 
for her. (‘‘The expression in Meyer v. Sultzbacher, 75 Ala. 423, 
was not necessary to the decision of the case, and can not be 
considered as having established a rule of practice.”’) Jb. 535. 

Conversion of wife’s statutory into equitable estate——Husband and 
wife can not, by any contract or transaction betweeen them, con- 
vert the wife’s statutory estate into an equitable estate, with 
power in her to charge it, (Overruling Turner v. Kelly, 70 Ala. 
85, and disapproving Goodlett v. Hansell, 66 Ala. 151; Somer- 
VILLE, J., not concurring.) Loeb v. MeCullough, 523. 

Conveyance by hushand to wife.—A conveyance of lands by a hus- 
band to his wife directly, without the interposition of a third per- 
son as trustee, is the equivalent of a conveyance to her sole and 
separate use. (Re-affirming McMillan v. Peacock, 57 Ala. 127, 
‘which has been so often followed that the court now declines to 
disturb it.) Jb. 533. 

Same.—Whether the husband can, by any conveyance made di- 
rectly to the wife, or toa naked trustee for her benefit (Code, 
§ 2185), clothe her with a statutory estate, and whether such 
conveyance can have any operation except in equity, are questions 
not decided. Jb. 533, 
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11 


14 


15. 


_ 
oe 


Contracts of married woman, relieved of disabilities of coverture.—A 
decree of the chancellor relieving a married woman of the disa- 
bilities of coverture (Code, §2731), although it does not confer on 
her a general power to contract, expressly authorizes her to “buy,” 
and makes her liable ‘‘to be sued as a femme sole;’’ and having 
bought goods on credit, she may be sued at law, and a ee 
judgment rendered against her. Parker v. Roswald & Stoll, 526 


. Husband and wife as parties.—The statute providing that a mar- 


ried woman ‘‘ must sue or be sued alone, when the suit relates to 
her separate estate’’ (Code, § 2892), does not apply to suits in 
equity. Skinner v. Chapman, 376, 

Same.—When a married woman has been relieved of the disabili- 
ties of coverture by a decree of the chancellor (Code, § 2731), her 
husband is neither a necessary nor a proper party to a bill filed 
against her to enforce the execution of a contract. Sims v. Ad- 
ams, 398, 

Equitable estate of married woman; how created.—On a sale of prop- 
erty belonging to the equitable separate estate of a married wo- 
man, if a note is taken for a part of the purchase-money, payable 
to her, the character of her estate is not thereby changed, but the 
note : and the debt evidenced by it belong to her equitable estate. 
Louisville Coffin Co. v. Stokes, 372. 

Same; how charged.—As to her equitable separate estate, a married 
woman is regarded in equity as a femme sole, with capacity to 
charge it by her contracts as fully as if she were sui juris; and 
when she contracts a debt, though without the particular 
intent to charge her estate, the court ‘will presume the intent, and 
hold her estate liable, rather than hold her act vain and nuga- 
torv. Ib. 372. 

Same; husband as agent.—A married woman, owping an equitable 
separate estate, may authorize her husband to manage it as her 
general agent ; and the fact of such agency being cle arly shown, 
the same incidents attach as in the ‘ase of any other general 
agency, and she is bound by his acts as any other principal would 
be bound. Tb. 372. 

Liability of wife's seatiabl estate, for debts contracted by husband as 
agent.—If a married woman, owning an equitable separate estate, 
invests her money in a particular business, which she authorizes 
her husband to conduct and manage as her general agent, she 

‘an not avoid liability for debts contracted by himin the pure hase 
of merchandise within the scope of the business, in the natural 
and usual mode of conducting such business, by alleging secret 
authority and instructions to buy for cash only. 1b. 372. 

Purchase of lands by husband, in name of wife; right of children to 
enforce conveyance.—When the husband purchases lands for the 
benefit of his wife, taking the obligation of the vendor to make 
title to her, though paying the purchase-money with his own 
funds; and, after paying the purchase-money, deposits the writ- 
ten obligation with the vendor, as security for a new loan to him- 
self; the wife (and after her death her children) may compel a 
conveyance of the legal title by the vendor. Morris v. Hanson, 
230, 

Conveyance of wife's statutory estate; contracts between husband and 
wife ‘—Where a married woman, owning a bale of cotton as part 
of her statutory estate, delive red it to a creditor of her husband 
in satisfaction of his debt, which was secured by a mortgage on a 
horse, under a verbal agreement that the horse should be hers; 
held, that her title to the bale of cotton was not divested by the 
transi action, nor did she acquire any title to the horse which she, 
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18. 


21. 


o> 


or 


could enforce by a statutory claim suit against a subsequent exe- 
cution creditor of her husband, Parker v. Wimberly, 64. ' 

Married woman as agent.—A married woman is capable of being 
appointed and acting as the agent of a third person, without the 
consent of her husband; she may execute a power without his 
co-operation, and her acts as such agent impose no legal liability 
on him; and the knowledge or consent of the husband does not 
confer, by operation of law, any authority on him to do any act, 
in the scope of the wife’s agency, so as to bind her principal. 
Pulliam v. The State, 31. 

Husband and wife as witnesses for each other.—On principles of 
public policy, the wife is not a competent witness for her husband, 
when on trial in a criminal prosecution, although the defendant 
is now allowed to testify for himself. Donnelly v. The State, 453. 

Same.—Under an indictment against two persons for living § to- 
vether in adultery (Code, § 4184), the husband of the woman is 
not a competent witness for the man, when both are on trial to- 
gether under the plea of not guilty. Birge v. The State, 435. 

Same, as witnesses against each other.—On principles of public 
policy, all communications between husband and wife which 
do not upon their face appear to be public, or intended to 
be so, are shielded from public scrutiny as evidence, and neither 
‘an testify as to such communications when the interests of the 
other are involved ; and in criminal cases, the subsequent disso- 
lution of the marriage relation, by decree of divorce, dees not af- 
fect the principle, nor remove the incompetency. Owen v. The 
State, 425. 

Vendor's lien on land purchased by married woman; agreement to erect 
buildings as part consideration.—On a purchase of lands by a 
married woman, the vendor retaining the legal title, and execut- 
ing toher a bond conditioned to make title on payment of the 
agreed sum in money, and the erection of certain designated im- 
provements on the land; the recited consideration being the 
money agreed to be paid, ‘‘and the further consideration and 
agreement ’’ to erect the buildings; such agreement to erect the 
buildings, whether oral or written, imposes no personal liability 
on her, and creates no lien for its performance; and while a court 
of equity will charge the land with the payment of the purchase- 
money, as stipulated, the vendor’s only remedy for the failure to 
erect the buildings is a refusal to execute a conveyance until they 
have been erected, McDonald v. Elyton Land Co., 382. 

Same; acceptance of note for additional sum, in lieu of agreement to 
erect buildings.—In such case, the purchaser not having the money 
to complete the erection of the specified building, and desiring to 
obtain money by a mortgage on the property, which she could 
not do until she had an unincumbered title; if the vendor there- 
upon accepts her note for an additional sum of money, in lieu of 
the agreement to erect the buildings, or in satisfaction of its 
breach, and executes a conveyance to her, the new note does not 
constitute a lien or charge on the land. Jb. 382. 

Same; new note siqned by hushand, without authority of wife.—Such 
new contract being made by the husband, without the authority 
of the wife, and her nam» signed by him to the note jointly with 
his own, the contract ond the note are nullities as to her, and no 
lien or trust on the land-arises by implication of law. Jb. 382. 


INDICTMENT. See Criwinat Law, 50-62. 
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INSOLVENT ESTATES. 


1. Parties to settlement; rights of distributees—When a decedent’s 
estate has been declared insolvent, the administrator and the 
creditors are the only necessary parties to the subsequent pro- 
ceedings and settlements; but, if the estate proves to be in fact 
solvent, either by the failure of creditors to file their claims, or 
by the rejection of the claims filed, the surplus remaining belongs 
to the distributees, and they have the right to appear, on the 
tinal settlement of the administrator’s accounts, for the purpose 
of establishing the fact and amount of such surplus; nor are they 
precluded by any former decrees or proceedings, to which they 
were not parties, from surcharging the administrator’s accounts, 
or showing unauthorized expenditures made by him. Eubanks 
vr. Clark. 73. 

Objections by distributees to claims filed against insolvent estate.—The 
right to file objections to claims against insolvent estates has 
been extended by statute approved December 4th, 1878 (Sess. 
Acts 1878-1, p. 69), to heirs and distributees, legatees and distrib- 
utees; but the statute does not operate retroactively on estates 
which had been declared insolvent more than twelve months 
before its passage, nor authorize the distributees, on subsequent 
settlement with the administrator, to raise objections to claims 
which were properly filed and verified, and to which no objee- 
tions were filed within the time allowed. Jhb. 73. 


to 


3. Form of decree on settlement of administrator's accounts.—On final 
settlement of the accounts of the administrator of an insolvent 
estate, at the instance of the distributees, it is irregular to render 
decrees in favor of creditors, for the use of the administrator, for 
the amount paid to each, and for the surplus in favor of the dis- 
tributees. Jhb. 73. 

4. Same; purchase of claims by administrator.—If the creditors have 


not been paid in full, no decree for a surplus in the hands of the 
administrator can be rendered in favor of the distributees; but, 
if the administrator has purchased the claims of creditors, or has 
settled them in full for less than the amount due, he is only enti- 
tled to a credit for the amount paid, with interest, and the sur- 
plus must be decreed to the distributees. Jb. 77. 

Duty of administrator in defending against claims, and liability for 
default.—It is the duty of the administrator of a solvent estate to 
defend it against claims presented, when he knows, or has just 
reason to believe, that they are unfounded and unjust; and the 
insolvency of the estate does not relieve him from liability to the 
distributees for a loss resulting from the neglect of this duty, 
although he may not be liable to the creditors, if, having knowl- 
edge of the facts, they also failed to file objections ; but the meas- 
ure of his liability to the distributees being the loss which they 
have sustained by his neglect of duty, if no surplus remains after 
rejecting the unjust claims, they can recover nothing. Jb. 73. 

». Sale of lands; proof of debts.—Under the statute approved Febru- 
ary 13th, 1879, authorizing the sale of lands for the payment of 
debts, on the application of an executor or administrator, after 
the estate has been declared insolvent, ‘‘without taking testi- 
mony”’ (Sess. Acts 1878-9, p. 161), the legislative intent was, not 
simply to dispense with the necessity of taking depositions as in 
chancery cases, but to substitute the decree of insolvency for 
proof of the existence of debts, and of the insufliciency of the 
personal assets. Meadows v. Meadows, 240. 

Same; proof of ownership of lands.—Proof of the decedent’s uninter- 
rupted occupancy of the lands, with open acts of ownership, for 
more than twenty years, is sufficient proof of his ownership, in 


or 
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the absence of any evidence that he did not enter or hold in his 
own right. Jb. 240. 


8. Same; competency of administrator as witness.—Such occupancy may 


be proved by the testimony of the personal representative who 
makes the application for the sale, such evidence not falling 
within the prohibition of the statute (Code, § 3058) as to trans- 
actions with and statements by a deceased person, whose estate 
is interested in the result of the suit. Jb. 240. 


9. Same; pendency of former petition.—A former petition for an order 


to sell the lands, filed before the estate was declared insolvent, 
and still pending, can not be pleaded in abatement of the appli- 
‘ation. Jb. 240. 


10. Same; pending proceedings for an assignment of dower.—Ii dower 


has been assigned to the widow in a portion of the lands, the de- 
cree of sale should distinguish between the lands subject to 
dower, in which only the reversion could be sold, and the unin- 
cumbered portion; and if the proceedings for an assignment of 
dower are pending when the petition for an order of sale is filed, 
“it would be better to withhold the order of sale until the matter 
of dower is determined. Jb. 240. 


INSURANCE. 


1. Action on policy; sufficiency of complaint.—In an action on a policy 


bo 


i) 


4. 


or 


fo) 


of marine insurance, a complaint which fully complies with all 
the requisites of the prescribed form given in the Code (p. 704, 
Form No. 16), is sufficient on demurrer, and it is not necessary 
that it should negative matters of defense. Phenix Insurance Co. 
v. Moog, 284. 


Fraud in procuring policy, or in making proof of loss.—A policy of 


insurance, procured by a fraudulent misrepresentation or con- 

cealment of a material fact, affecting the risk assumed, is void, 

and no action will lie on it; but a fraudulent over-estimate of the 

plaintiff’s loss, in making proof of loss to the insurer, does not 

affect the validity of the policy, nor destroy the right of action on 

it, unless the policy contains ‘an express provision to that effect. 
b. 284. 


Same; plea averring.— action on a policy of marine insurance, 
Same; pl In an action on a pol f marine insurance 


a plea which avers that, ‘at the time said policy was obtained 
from this defendant, it was fraudulently represented to defendant 
that there was to be a much larger quantity of goods placed on 
board of said vessel by said plaintiffs, for said voyage, than was 
shipped upon her by them for said voyage,’’ is defective on de- 
murrer, because it does not allege the plaintiff’s agency or com- 
plicity in the fraudulent representation. Jb. 284. 


Fraud in withholding part of insured cargo.—Fraud in withholding 


a part of the goods insured as the cargo of the vessel, while it 
might reduce che amount of the plaintiff’s recovery, would not 
vitiate the policy, nor destroy his right of action on it, unless per- 
petrated with his knowledge, or through his agency or conniv- 
ance; and, therefore, a plea averring such fraud, but not alleging 
his knowledge, connivance, or agency, is demurrable. Jb. 284. 


Barratry, as defense to action on policy.—A plea averring that the 


vessel was destroyed by the willful act of the master in setting 
fire to it, with the design of defrauding the insurers, ‘‘ for the 
benefit or advantage, not only of himself, but also of the 
plaintiffs,’’ the owners of the insured cargo, is fatally defective 
on demurrer, since it does not show that the act was not bar- 
ratrous. Jb. 284. 


Same.—When the master of a vessel is the sole owner of it, he 


can not commit an act of barratry by the willful destruction of 
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the vessel; but, when he is only a part-owner, he may, by the 
willful destruction of the vessel, commit a barratrous act against 
the other part-owners of the vessel or cargo. Jb. 284. 

7. Proof of fraudulent conspiracy against insurers.—In an action on a 
policy of insurance on the cargo of a vessel which was wrecked and 
burned, one of the defenses being that the insurance was traudu- 
lently effected on a fictitious cargo, some of the barrels insured 
as whiskey being only filled with water, and evidence having 
been introduced tending to establish that defense ; a witness for the 
defense, having found some of the barrels filled with water, which 
bore the marks of the vessel, went to plaintiff’s store, and talked 
with him about the barrels; but plaintiff manifested no interest 
in the matter, until informed that the barrels were filled with 
water, whereupon he consulted with his partner, and went out of 
the store, asking witness to await his return; and witness, after 
waiting some time, went to another store in the neighborhood, 
telling plaintiff's clerk where he was going, and was soon joined 
there by plaintiff's brother-in-law, who was not present at said 
conversation between the witness and plaintiff, and who at once 
began to talk with witness about the barrels. Held, that these 
facts were sufficient, prima facie, to establish a conspiracy be- 
tween the plaintiff and his brother-in-law, or the relation of 
principal and agent between them, and to render competent as 
evidence against the former the proposition of the latter, in the 
ensuing conversation with the witness, to buy the barrels, or to 
destroy them. Jb. 284. 

8. Relevancy of evidence as to nature and value of insured cargo.—The 
nature, quality and value of the insured cargo being a material 
inquiry, where the insurer contests his liability on the ground of 
fraud in procuring the insurance on a fictitious and over-valued 
‘argo, evidence as to the contents of any part of the cargo saved 
from the wreck is relevant and admissible. Jb. 284. 

9. Same.—The fact that a party of men, visiting the wreck a few days 
after it was run aground, and breaking open the boxes of goods 
which composed the cargo, threw some of the canned goods over- 
board, does not tend to prove that such goods were worthless ; 
and that fact not being competent evidence, their declarations 
accompanying the act are not admissible as evidence for any pur- 
pose. Ib. 284. 

INTEREST. 

1. Computation of, when partial payments are made.—Whether the 
statutory rule as to the computation of interest, when partial 
payments are made (Code, § 2091), ‘‘can be applied when one 
person is entitled to the principal and another to the interest, 
admits of grave doubt.”’ Milhous v. Dunham, 48. 

2. Liability of administrator for.—An administrator is, prima facie, 
chargeable with interest, unless he makes the corsignbet affi- 
davit prescribed by the statute (Cade, § 2520); and even when 
he makes this affidavit, and it is not controverted, he will be 
charged with interest, if there has been any unreasonable and 
unnecessary delay on his part in making settlement and distribu- 
tion, as determined by the circumstances of each particular case. 
Eubank v. Clark, 73. 

3. Same.—In this case, the personal property of the estate having 
been sold in August, 1867, on a credit of twelve months, and the 
estate declared insolvent in July, 1868; it was held that the ad- 
ministrator, on final settlement of his accounts at the instance of 
the distributees, never having made a final settlement with the 
creditors, should be charged with interest from the lst January, 
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1870, in the absence of evidence showing any reason for delay in 
distribution, although no days were fixed by the court for distri- 
bution among creditors. Jb. 73. 

4. Same; on rents.—For rents collected by an siiniiialatiaia or 
chargeable against him on settlement, he should not be charged 
with interest from the day on which they accrued, since, if pu.ce- 
tually paid on that day, time would elapse before they could be 
distributed under the decree of the court ; and where the amounts 
collected are small, compared with the necessary costs and ex- 
penses of a settlement and distribution under the decree of the 
court, this would excuse a reasonable delay until the aggregate 
collections could be distributed without unnecessary costs and 
expenses, the statutory affidavit being made, and no bad faith 
imputed to the administrator. Jb. 78. 

JUDGMENTS AND DECREES. 
Form of judgment, on verdict for plaintiff ; amendment of judgment. 

On the trial of a statutory claim suit, the issue being found in fa- 

vor of the plaintiffin execution, the judgment should be, not that 

he recover the property or its assessed value, but that the prop- 

erty is subject to the execution; but this, being a clerical mis- 
prision, and amendable in the court below, will be corrected by 

this court at the costs of the appellant. Parker v. Wimberly, 64. 

Form of decree on settlement of administrator's accounts.—On final 





: settlement of the accounts of the administrator of an insolvent 
I estate, at the instance of the distributees, it is irregular to render 
' decrees in favor of creditors, for the use of the administrator, for 
’ the amount paid to each, and for the surplus in favor of the dis- 


tributees. If the creditors have not been paid in full, no decree 
for a surplus in the hands of the administrator can be rendered 
in favor of the distributees; but, if the administrator has pur- 
chased the claims of creditors, or has settled them in full for less 
than the amount due, he is only entitled to a credit for the 
amount paid, with interest, and the surplus must be decreed to 
the distributees. Eubank v. Clark, 73 

3. Judgment on demurrer sustained to part of complaint.—When a de- 
murrer is properly sustained to a defective special count, or part 
only of the complaint, and the plaintiff declines to proceed fur- 
ther, although his complaint also contains the common counts, 
the court may render judgment final for the defendant. Mont- 
gomery Iron Works v. Dorman, 218. 

4. Conclusiveness of judgment or decree.—A judgment or decree on the 
merits, rendered by a court of competent jurisdiction, is conclu- 
sive as a bar, or as matter of evidence, not only of the questions 
actually litigated, but of all questions within the issues that could 
have been properly litigated and decided; but not in respect to 
any matter which is to be inferred trom the record by argument ; 
and when the record is relied on as a bar, in a subsequent suit, 
it must show with reasonable certainty that the questions, though 
not necessarily within the issues, were actually presented and 
litigated, or were so included in the issues that their determina- 
tion was necessary. Trimble v. Fariss, 260. 

5. Same.—Under a bill in equity by a creditor, asking the settlement 
of a deed of assignment, by which the grantors devoted their 
property thereby conveyed to the payment of debts due by them 
individually and as partners, a decree being rendered in favor of 
a creditor who was a defendant, and whose answer was, by agree- 
ment, taken as a cross-bill, by which the amount of his debt was 
ascertained, and payment decreed out of the assigned property ; 
such decree is not conclusive as against the heirs and devisees 
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of a deceased partner, who, though defendants to the former 
suit, were not parties to the agreement, when the creditor seeks 
to subject their lands to the payment of his debt. Jb. 260. 


JURORS AND JURY. See Crimimyat Law, 63-72. 
JUSTICE OF THE PEACE. 


1. Fees in criminal cases.—The fees of a justice of the peace, in crim- 
inal cases, are not a proper claim against the fine and forfeiture 
fund. Bilbro v. Drakeford, 318. 


LANDLORD AND TENANT. 


1. Writing construed as in nature of lvase.—A writing under seal, at- 
tested and recorded, in these words: ‘‘Know all men by these 
presents, that I do put into the hands of A. J. W., as collateral 
security for my board with him for the last three years, my house 
and lot in the town of M.; and he is further authorized to control 
and receive the rents and profits, if there be any, until the war is 
over, and some of her children comes and sees to the payment of 
the above board, unless it should be sooner paid. If the said A. 
J. W. should receive any rents or profits for the house and lot, 
he is to give me credit with the amount on my account with him 
for board ; and he will alsogive me credit with the amount of sale- 
bill bought at Mrs. W.’s sale, amounting to $672’’—operates in 
the nature of a lease, and is so regarded in this case. Wells v. 
Sheerer, 142. 

2. Adverse possession, as between landlord and tenant.—When the ten- 
ant sets up adverse possession in himself, in defense of an action 
by the landlord under whom he entered, knowledge of such ad- 
verse holding must be brought home to the landlord, or notice of 
collateral facts from which such knowledge will be inferred. 
Ib. 142. 

3. Same.—While a tenant is estopped from denying the title of 
his landlord, so long as the relation exists and is recognized be- 
tween them, he may repudiate the relation, and set up an ad- 
verse claim and possession in himself, which may ripen into a 
title under the statute of limitations; but such hostile claim on 

his part operates a forfeiture of the lease, at the election of the 

sasuenl, who may at once eject him as a trespasser. Jhb. 142. 

4. Estoppel between landlord and tenant.—The law holds a tenant to a 
very strict allegiance to his landlord, and does not allow him, 
having entered under his landlord, though only paying the taxes 
on the land as rent, to throw off his allegiance, and become the 
tenant of another, unless he shows that the other has acquired 
the title of his former landlord pending his occupancy. Elliott 
v. Dycke, 150. 

5. Same.—The rule which holds a tenant estopped from disputing the 
title of his landlord, without first surrendering the possession he 
has received, is founded on considerations of public policy, and is 
co-extensive with its requirements and purposes; and it depends 
on the existence of the legal relation, which can only be created 
by a valid contract. Crim v. Nelms, 604. 

Same; alienation of homestead.—A conveyance of the homestead by 
husband and wife, the voluntary signature and assent of the wife 
not being shown and certified as required by law (Code, § 2822), 
is a nullity, and has no operation against the husband by es- 
toppel or otherwise ; and a subsequent verbal promise by him to 
pay rent to the grantee, no surrender or change of possession be- 
ing shown, is without consideration, and does not create the re- 
lation of landlord and tenant between them. Jb. 604. 
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7. Sale and conveyance of leased premises.—An absolute conveyance 
of lands by the lessor, before the expiration of the term for which 
they are leased, the purchaser having notice of the lease, passes 
to him only the reversion, which is all the estate of the grantor; 
and the legal effect of the conveyance can not be varied by proof 
of parol agreements, prior or contemporaneous. Ala. Gold Life 
Insurance Co. v. Oliver, 158. 

8. Rent as incident of reversion, and severance thereof.—Rent is an in- 

cident to the reversion, and passes to a purchaser or assignee, 
unless severed ; but, a note given for rent being assignable, and "4 
being assigned before a sale and conveyance of the premises to 
the lessee himself, the rent is thereby severed from the rever- 
sion, and the assignee is entitled to recover it. Jb. 158. 

9. Relevancy of evidence as to promise to pay rent.—When the issue is 
whether defendant ever promised to pay rent to plaintiff, and the 
evidence on that question is conflicting, defendant can not ad- 
duce evidence of circumstances tending to show that it was ' 
neither reasonable nor probable that he would make such prom- 
ise; consequertly, a charge requested by him, asserting that if 
he had been in open and uninterrupted possession of the premises 
for more than ten years, claiming them as his own under a verbal 
gift, and paying rent to no one, ‘‘the jury may look to this fact, 
in connection with all the other evidence in the case, in order to 
determine whether he promised to pay rent to plaintiff,’’ is erro- | 
neous. Swann & Billups v. Kidd, 1738. 

10. When action lies for rents received.—A_ person who receives the 
rents of lands, while in possession under claim of title adverse to 
the plaintiff, is not liable to the plaintiff in an action for money 
had and received, although a suit in equity was at the time pend- 
ing to hold him liable as trustee of the lands for the benefit of the 
plaintiff. Lockard v. Barton, 189, \ 

11. Action for rent of wife's lands; whois proper party plaintif’.—When : 
the rents, income and profits of the wife’s statutory estate are the 
mere incident of a suit for the recovery of the corpus, the action is 
properly brought in her name as sole plaintiff; but, when they 
are the subject of a separate suit, and accrue after marriage, the 
husband may recover them by action in his own name; and the 
fact that the lease was made by the wife dum sola does not affect his 
right of action. (Overruling Boggs v. Price, 64 Ala. 514.) Wil- 
liamson v. Baker, 590. 


i LARCENY. See Cerrina Law, 73-79. 
LEGACY AND DEVISF. 


1. Bequest for life, with remainder over; rights of respective parties, and 
| how enforced.—When property in which one person has an estate 
for life, with remainder over, is sold under an order of the Pro- 
bate Court, that court should not suffer the proceeds of sale to go 
into the hands of the tenant for life, but he should be left to seek 
redress in a court of equity, where he would be required to exe- 
cute a suitable bond for the protection of the remainder-men ; 
yet, if he is allowed to receive and use the money without objec- 
tion, and it can not be traced into any particular property pur- 
chased by him, the remainder-men may assert in equity a pecun- 
iary demand against his estate. Farris v. Stoutz, 120. 

2. Rights of life-tenant and remainder-men in trust funds.—When mon- 
eysare bequeathed in trust, to be invested by the trustees in good 
stocks, or in loans secured by bond and mortgage, the income to 
be paid to the testator’s two daughters during life, with remain- 
der to their children, if any, and remainder over in default of } 
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children, it is the duty of the trustees to preserve the principal 
of the trust fund for the benefit of the remainder-men, paying the 
interest only to the tenants for life; and any surplus of accruing 
interest during the minority of the tenants for life, in excess of 
their maintenance and education, becoming a part of the princi- 
pal, should be preserved in the same way. Milhous v. Dunham, 
48. 
LICENSES. 

1. License to retail spirituous liquors; privilege, not property.—A license 
to retail spirituous liquors, whether intended as a mere police reg- 
ulation, or for the purpose of raising revenue, is a mere personal 
privilege, which is neither transferrable nor vendible ; and it can 
not be estimated as property, for the purpose of reducing the ex- 
emptions claimed by a debtor to whom it is granted. Jones v. 
Motley, 370. 

2. Action on account for price of liquors sold; production of license. 
Under the statute which declares that ‘‘no person must obtain a 
judgment upon any account, any item of which is for vinous or 
spirituous liquors in less quantities than a quart, without pro- 
ducing to the court a license showing his authority to retail at the 
date of such item ’’ (Code, § 1546); the defendant may waive the 
benefit of this defense, and when it is waived, a judgment ren- 
dered on such account, without the production of the license, is 
not void. Rasberry v. Pulliam, 191. 

3. Same; when statute must he pleaded; burden of proof.—When 
the action is founded on a note, which does not disclose that any 
part of the consideration is the price of such liquors, the statute 
must be specially pleaded, and is not available under the plea of 
want of consideration, or failure of consideration; but the plea, 
though asserting a sale of spirituous liquors by retail without 
license, does not impose on the defendant the burden of proving 
the want of license. Jb. 191. 

4. Same; evidence as to consideration of note or account.—The action 
being on a note, and the plaintiff's itemized account, for which it 
was given, being excluded as evidence, on the defendant’s objec- 
tion, because of the items of spirituous liquors, the defendant 
can not use those items as evidence showing the consideration of 
the note; but the plaintiff testifying as witness for himself, to the 
sale of goods and merchandise, as the consideration for the note, 
the defendant may cross-examine him as to the particular items. 
Tb. 191. 

5. Granting or refusing license to retail spirituous liquors; whether 
ministerial or judicial, and how reviewed.—In granting or refusing 
a license to retail spirituous liquors, under the provisions of the 
act approved February 17th, 1885 (Sess. Acts 1884-5, p. 179), 
whether the application is contested or not, a judge of probate 
acts, not ministerially (as under former statutes), but judicially, 
or in a quasi-judicial capacity ; and his action can not be reviewed 
or controlled by mandamus. Dunbar v. Frazer, 538, 

6. Constitutionality of statute approved Feb. 17, 1885, regulating the 
granting of licenses to retail spirituous liquors.—The act approved 
February 17th, 1885, entitled ‘“‘ An act to amend section 1544 of 
the Code, except as to’’ thirty-seven counties specified by name 
(Sess. Acts 1884-5, p. 179), is not unconstitutional, because the 
subject is not clearly expressed in the title; nor because it: con- 
tains more than one subject; nor because it is an act to raise rev- 
enue, and originated in the senate; nor beeause it establishes a 
judicial tribunal, and does not allow.a trial by jury or right of ap- 
peal. Ib. 538. ; 
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See CHancery, 21, 29-35; Execution; Mecuanic’s Lien. 
LIMITATIONS, STATUTE OF. 


1. Computation of time.—In the computation of time necessary to per- 
fect a bar under the statute of limitations, only the time which 
elapsed before the commencement of the suit can be considered. 
Beard v. Ryan, 37. 

. Continuity of possession.—Unbroken continuity of possession is an 
essential element of an adverse holding, such as will ripen into a 
title under the statute of limitations, except when it is interrupted 
by mere intruders, who are ejected by a prompt resort to legal 
remedies. Ib. 37. 

. Amendment bringing in new defendant.—Ninety days being the pe- 
riod within which a statutory action must be brought to enforce 
a mechanic’s lien (Code, § 3454), if the action is commenced 
against the husband alone, and the wife is brought in as a de- 
fendant, by amendment, after the expiration of ninety days from 
the filing of the lien, the statute is a complete bar in her favor. 
Seibs v. Engelhardt, 505, 

. As defense by heirs or devisees, against creditor or executor.—Lands 
descended or devised are by law subject to the debts of the de- 

‘ceased owner; but, in any suit or proceeding seeking to subject 
them, whether by the personal representative or a creditor, the 
heirs or devisees may plead the statute of limitations, or set up 
any other defense which would be available to the personal rep- 
resentative, or to the decedent if living, when sued by the cred- 
itor; and the fact that the creditor himself became the personal 
representative, neither avoids the bar of the statute of limita- 
tions, nor affects the right of the heirs or devisees to plead it. 
Trimble v. Fariss, 260. 
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See, also, ADVERSE PossEsston. 
LIS PENDENS. See MortGaces, 26. 
MANDAMUS. 


1. When writ lies; general rule.—As a general rule, to entitle a party 
to a mandamus, there must concur a specific legal right, and the 
absence of any other specific and adequate legal remedy; and 
such other remedy must be tested by its sufficiency to place the 
party in the same position he oecupied before the omission of 
duty comptained of, or would have occupied had the duty been 
performed. Sessions & Leary v. Boykin, 328. 

2. To arbitrators.—When an award has been duly made and signed 
by the arbitrators, the party in whose favor it is rendered has a 
legal right to have it returned to the clerk of the court, in order 
that judgment may be entered upon it; and if, having been duly 
returned, it is subsequently withdrawn by one of the arbitrators, 
before judgment has been entered upon it, mandamus lies to com- 
pel its restoration to the files. Chapman v. Ewing & Ammer- 
man, 403. 

3. To county treasurer.—The statute creates, the conditions occurring, 
a specific right to be paid out of a specific fund, set apart for that 
purpose, and mandamus is the proper remedy to compel the 
county treasurer to perform his duty as to payment. An action 
against the treasurer, or an action on his official bond, while they 
might afford pecuniary compensation, could not compel the per- 
formance of this specific duty. Sessions & Leary v. Boykin, 328. 

4. To probate judge.—The Circuit Court has no jurisdiction, under 

either constitutional or statutory provisions, to issue a mandamus 

to the judge of probate of a county in another judicial circuit. 

Dunbar v. Frazer, 529. 
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5. Same.—In granting or refusing a license to retail spirituous liquors, 
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under the provisions of the act approved February 17th, 1885 
(Sess. Acts, 1884-5, p. 179), whether the application is contested 
or not, a judge of probate acts, not ministerially (as under former 
statutes), but judicially, or in a quasi-judicial capacity ; and his 
action can not be reviewed or controlled by mandamus. Dunbar 
v. Frazer, 538. 


MECHANIC’S LIEN. 
1. Material-man’s lien; against whom enforced.—When the credit for 


materials for building a house is extended to the owner, he be- 
coming the original debtor therefor, the lien of the material-man 
can be enforced for the entire debt (Code, §§ 3440-44) ; but, where 
the materials are sold to the contractor, on his credit, and he uses 
them in constructing the building, the material-man, by comply- 
ing with the requirements of the statute, can enforce his lien only 
to the extent of any unpaid balance in the hands of the owner, 
which he may owe the contractor or builder. Trammell v. Hud- 
mon, 222. : 

Complaint; joinder of counts against owner and contractor.—It is 
not a misjoinder of counts to unite both the contractor and owner 
in the complaint of a material-man to enforce his lien. The 
whole proceeding is in the nature of a bill in equity for the en- 
forcement of a lien on land, and all persons interested in the mat- 
ter in controversy, or in the property sought to be subjected to 
the lien, are authorized to be cai parties. The question is un- 
affected by the fact that the lien is worked out by a species of 
7?” eee in one case, and by personal liability in the other. 

». 222. 


3. Liability of owner and contractor to material-man; promise to pay 


debt of another.—If the materials were furnished on the credit of 
the contractor, or under contract with him, his liability is not 
affected by the subsequent promise of the owner to withhold 
money enough to pay for them, nor by partial payments made by 
the owner; and a direct promise on his part to pay the debt, not 
founded on a new consideration, would be void under the statute 
of frauds. Ib. 222. 


4. Description of property sought to be charged, in claim filed and in 


complaint.—Under the statutory provisions declaring and regu- 
lating the lien of contractors and material-men, and requiring the 
claimant to file with the probate judge, ‘‘a just and true account 
of his demand,” and ‘‘a true description of the property upon 
which the lien is intended to apply, or so near as to identify the 
same ’’ (Code, §§ 3440-44), the same certainty of description is 
requisite in the claim as in the levy of an execution, so that the 
court may be informed what particular land to order sold, and 
the purchaser may be able to locate it; and the complaint, in an 
action to enforce the lien, must be equally specific and definite. 
Montgomery Iron Works v. Dorman, 218. 


5. Same.—Where the lien is sought to be charged on land on which 


a saw-mill and a tram-road four miles long are situated, for ma- 

terials furnished on the road and cars, and no attempt is made to 

describe the “‘ one acre’’ to which the lien is limited, the claim is 

rie! defective; and the complaint, following it, is demurrable. 
b. 218. 


6. Description of dwelling-house and improvements.—Where the build- 


ing and improvements are described, in the verified claim filed 
for record, as ‘‘ the recently erected two-story frame dwelling and , 
improvements of the said M. C. R., which are now occupied as a 
dwelling-house by him and his family,’’ the description is suffi- 
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cient as to the dwelling-house, but not as to the other improve- 
ments. Turner v. Robbins, 592. 

7. Statutory lien on buildings and land, or on buildings alone.—Under 
the statutory provisions declaring a lien in favor of contractors 
and material-men, upon lands and improvements thereon erected 
(Code, §§ 3440-61), if the improvements are erected on mortgaged 
lands, the contractor or material-man may perfect his lien on the 
buildings and improvements alone, not including the land on 
Which they are erected; and if the tract of land on which they 
are erected, containing several acres, is described with sufficient 
certainty to identify it and them, the lien on the buildings and 
improvements may be perfected and enforced, although it fails as 
to the land for want of sufficient description of the ‘‘ one acre’’ on 
which they are erected. Ib. 592. 

8. Notice of claim by sub-contractor.—When a sub-contractor wishes 
to assert a statutory lien for work done or materials furnished in 
the erection of a building, he must give ten days notice thereof 
! efore filing his claim (Code, § 3457); and this notice must be in 
writing. Seibs v. Engelhardt, 508. 

9. Limitation of action; amendment bringing in new defendant.—Ninety 
days being the period within which a statutory action must be 
brought to enforce a mechanie’s lien (Code, § 3454), if the action 
is commenced against the husband alone, and the wife is brought 
in as a defendant, by amendment, after the expiration of ninety 
days from the filing of the lien, the statute is a complete bar in 
her favor. Jb. 508. 


MORTGAGE. 


1. Action at law by mortgagee.—The mere fact that a creditor holds a 
mortgage, or other like security for his debt, does not interfere 
in any manner with his rights to sue at law, and reduce his 
claim to judgment. Williams v. Cox, 325. 

2. Same; transfer of interest in mortgaged property.—When the plain- 
tiff holds an undisputed debt against the defendants, who have 
executed to a third party a deed of trust for the benefit of all 
their creditors, the fact that the plaintiff has sold to another “all 
his right, title and interest in the assigned property,’’ and given 
a credit on the note for the amount thus received, and by the 
transfer expressly reserved his claim for the balance due, and 
that the property conveyed by the deed of trust was more than 
sufficient to pay all the debts of defendants, can not defeat his 
right of recovery atlaw. At law, these facts operate only as a 
release of the security, which would enure to the benefit of the 
other creditors, or, when they were fully satisfied, tothe ultimate 
benefit of the grantors in the deed of trust. Jb. 325. 

3. Rights of mortgagee (or assignee) in possession; remedies of mort- 
gagor.—A mortgagee, or his assignee, in possession after default, 
has the legal title, and the right to the rents and profits; and 
though the rents may be sufficient to have paid and_ satisfied the 
debt, the only remedy of the mortgagor is by bill in equity for an 
account and redemption. Farris & MeCurdy v. Houston, 250. 

4. Statutory provisions as to effect of payment of mortgage debt.—Under 
the statute approved November 28th, 1884, ‘‘the payment of a 
debt secured by mortgage, on either real or personal property,” 
is declared to “have the effect to devest the title out of the 
mortgagee or his assigns’’ (Sess. Acts 1884-5, p. 73); but the 
statute has reference only to ordinary cases of payment in money, 
and does not apply to cases where the mortgage is deemed sat- 
isfied by the rents and profits, which require the statement of an 
account on equitable principles. Jb. 250. 


* 
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5. Rents and profits, at law and in equity, as between mortgagor and 
mortgagee.—At law, a mortgage of lands vests in the mortgagee a 
legal estate in presenti, subject to be defeated by the perform- 
ance of the condition without default; and after the law-day, de- 
fault being made, the estate is relieved of the condition, the 
mortgagee becomes the owner, and entitled as such to the rents 
and profits, leaving in the mortgagor nothing but an equity of re- 
demption, of which a court of law takes no notice. In equity, the 
mortgage is regarded as a mere incident of the secured debt; the 
mortgagor is held to be the owner, and entitled ultimately to the 
benefit of the rents and profits received before foreclosure; and 
the mortgagee will be required to account for them from the time 

. he took possession, and to apply them in reduction or extinguish- 
ment of the mortgage debt. Roulhac v. Jones, 398. 

6. Same.—When the mortgagee, having taken possession after de- 
iault, afterwards sells the land under a power contained in the 
mortgage, reserving the rents accruing for the current year, and 
becoming himself the purchaser at the sale, he is liable for the 
reserved rents afterwards collected, as for those received before 
the sale. Jh. 398. 

7. Partial foreclosure, or redemption.—Where a mortgage conveys 
several distinct parcels of land, the mortgagor, can not, before 
foreclosure, redem a part only of the premises, thereby dividing 
the debt and security ; and though the mortgagee may, after de- 
fault, take possession of a part of the premises, and foreclose as 
to a part by a sale under the power, becoming himself the pur- 
chaser, his liability for the rents, on a final accounting under a 
bill to foreclose or redeem, is not thereby lessened, nor the rights 
of the mortgagor prejudiced. Jb. 398. 

8. Rights of assignee of equity of redemption, and liability for rents.—A 
purchaser of the equity of redemption, paying the mortgage 
debt, and taking an assignment of the mortgage to himself, ac- 
quires, as against a purchaser at execution sale against the mort- 
gagor, no better title than his vendor (the mortgagor) possessed ; 
and the rents not due at the time of the sale under execution pass- 
ing to the purchaser as an incident of the reversion, such pur- 
chaser of the equity of redemption is liable for them, if he re- 
ceives them, as his vendor would have been liable for use and oc- 
cupation, if he had continued in possession after the sale under 
execution. Watsonv. Steele, 361. 

9. Rights of purchaser at execution sale against mortgagor; liability of 
assignee for rents, as mortgagee in possession.—The payment of the 
mortgage debt by a third person, after the law-day, does not de- 
vest the title of the mortgagee ; and if such third person takes an 
assignment of the note and mortgage to himself, thereby acquir- 
ing the legal title, the purchaser at execution sale against the 
mortgagor may maintain a bill to redeem from him, and hold 
him liable for rents and profits as a mortgagee in possession. 
Ib. 361. 

10. Validity as against creditors.—When mortgagors are allowed to re- 
tain possession of the property until the law-day, with an implied 
power of sale, the mortgage tending to effectually shield the prop- 
erty for the joint benefit of mortgagor and mortgagee, it is fraud- 
ulent as against creditors. Renfro Bros. v. Goetter, Weil & Co., 
311. a 

11. Absolute conveyance declared and foreclosed as mortgage.—A convey- 
ance, absolute on its face, will be treated in equity as a mortgage, 
on averment and proof that it was intended and understood by 
both parties to be merely a security for a debt, whether pre-exist- | 
ing or contemporaneously contracted; and the agreement to that 
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15. 


16. 


17. 


18. 


19. 


effect being established, whether resting in parol, or expressed in 
a separate writing, the grantee may have the conveyance de- 
clared and foreclosed as a mortgage in equity, and the land sold 
for the payment of the debt it was intended to secure. Lyon v. 
Powell, 351. 

Same ; parties to bill.--The proper parties to such a bill, as toa bill 
to foreclose an ordinary mortgage, are, generally, only the 
grantor and grantee, and their privies who have acquired inter- 
ests subsequent to the execution of the conveyance; but a subse- 
quent purchaser at a sale for unpaid taxes may be brought in as a 
delendant, in order that the validity of his purchase may be de- 
termined, his deed removed as a cloud on the title, and as an ob- 
struction to the complete enforcement of the lien created by the 
mortgage or other conveyance. Jb. 351. 

Foreclosure of mortgage, and partition—A mortgagee of an undi- 
vided interest in lands may not, possibly, be entitled to institute 
2 ty a for a partition before foreclosure; but he may file a 

vill for foreclosure, and have partition decreed in the same suit. 
Ib. 351, 

Sale of equity of redemption; what rights purchaser acquires.—An 
equity of redemption in mortgaged lands is subject to sale under 
execution against the mortgagor, and the purchaser at the sale 
acquires all the right and interest remaining in the mortgagor, 
but nothing more, and he is entitled to redeem from the mort- 
gagee, on paying or tendering the mortgage indebtedness. Kelly 
v. Longshore, 203. 

Bill to foreclose mortgage; who can not maintain.—A subsequent 
judgment creditor of the mortgagor, having acquired a lien on the 
equity of redemption, by placing an execution on his judgmenl 
in the hands of the sheriff, may redeem from the mortgagee or 
his assignee, and then foreclose the mortgage, not only for the 
payment of the mortgage debt, but also for the payment of his 
unsatisfied judgment; but not having redeemed, he can not main- 
tain a bill in equity to have the mortgage foreclosed, the lands 
sold, and the proceeds of sale applied, after payment of the 
mortgage debt, to the satisfaction of his judgment. Jb. 203. 

Mortgage of personal property; right of possession.—A mortgage of 
personal property vests in the mortgagee a defeasible legal title, 
and, in the absence of a stipulation to the contrary, a right of im- 
mediate possession; but, when the right of possession until de- 
fault, or for any definite period, is reserved to the mortgagor by 
express stipulation, or by reasonable implication, he has an in- 
terest which may be sold under execution against him, or may 

_be assigned by him to another. Heflin & Phillips v. Slay, 180. 

Same; when mortgagee may maintain trover.—When the mortgagor, 
being in possession before default, and having the right of posses- 
sion under the terms of the mortgage, sells the entire property 
to another, who has notice, either actual or constructive, of the 
mortgage, the purchaser acquires only the interest of the mort- 
gagor, and holds subject to the mortgage; but the mortgagee, 
while he may maintain a bill in equity to prevent a threatened 
removal of the property, or a special action on the case for the 
injury to his lien, can not maintain an action of trover before de- 

fault, not having the right of possession until then. Jb. 180. 

Registration as constructive notice.—The registration of a mortgage 
operates as constructive notice to all purchasers from the time it 
is deposited in the proper office. Ib. 180. 

Statutory protection to judgment creditors and purchasers, against 
unrecorded mortgages.—Under the statute declaring unrecorded 
mortgages void as against purchasers, mortgagees and judgment 
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creditors without notice (Code, §§ 2166-67), judgment creditors are 
placed on the same footing with purchasers and mortgagees, al- 
though they have not acquired a lien by placing an execution in 
the hands of the sheriff; but only subsequent judgment creditors, 
like subsequent purchasers, can claim the protection of the stat- 
ute. Chadwick v. Carson, 116, 

20. Description of premises conveyed by mortgage.—When the lands con- 
veyed by mortgage are therein incorrectly or defectively described 
by government numbers, but correctly by metes and bounds, and 
also by reference to a former deed, by which the lands can be 
identified, the latter description will control, and a reformation of 
the instrument is unnecessary. Jh. 116. 

21. Description of property conreyed by mortgage; parol evidence of ident- 
ification.—When a mortgage conveys the ‘‘entire crop’’ of the 
mortgagor ‘‘of every description raised by him, or caused to be 
raised by him annually,” till a certain debt is paid, the uncer- 
tainty as to what the mortgage covers can be removed by pa- 
rol evidence; and when the bill of exceptions fails to set out all 
the evidence, this court will presume that such parol evidence 
was furnished, and the mortgage properly admitted in evidence. 
Varnum v. The State, 28. 

22. Mortgage on crops not planted.—A mortgage executed before the 
crop which it covers was planted, or could have been in esse, 
creates an equitable lien, when the thing mortgaged has a po- 
tential existence, by which is meant a present interest in prop- 
erty of which the thing sold or conveyed is the product, growth 
or increase, as opposed to a mere possibility or expectancy. 
Ih. 28. 

23. Sale under mortgage, on credit, instead of cash.—The fact that a sale 
under a power in a mortgage was made on credit, instead of for 
cash, would benefit the mortgagor and all persons interested in 
the estate, and would be no reason for avoiding the sale, when it 
is not shown that the agreement was calculated to forestall rival 
bidders, nor that the property brought less than its value. Whit- 
field v. Riddle, 99. 

24. When mortgagee is purchaser for value, and entitled to protection. 
When a mortgage is given to secure an antecedent debt which is 
extended, and another debt contemporaneously contracted, the 
mortgagee is a purchaser for value; and he is entitled, as a bona 
Jide purchaser, to protection against any trust or fraud on the part 
of the mortgagor in the acquisition of the mortgaged lands, of 
which he had no actual notice, nor knowledge of facts sufficient 
to charge him with constructive notice. Jb. 99. 

Constructive notice, as implied from recitals of deed.—Where the 
mortgagor’s deed from his vendor shows that the legal title to the 
lands is in the heirs of the decedent, from whose administrator 
said vendor purchased, and that a part of the purchase-money is 
still unpaid, the mortgagee is chargeable with notice of the heirs’ 
right to enforce a lien on the land, and can not claim protection 
against them ; but these recitals would not charge him with no- 
tice of any fraud in the transaction between the mortgagor and 
his vendor by which the lands were acquired. Ib. 99. 

26. Lis pendens, as constructive notice.—Lis pendens is constructive no- 
tice only while the suit is pending, and does not affect a pur- 
chaser from one of the parties after the termination of the suit. 
Ib. 99. 

27. Constructive notice, as implied from records and papers in matters of 
insolvent estate.—The mortgagor having been bound as surety on 
his vendor’s notes for the purchase-money, and, on his subse- 
quent purchase of the lands, assuming the payment of these 
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notes, but afterwards filing the paid notes as claims against the 
insolvent estate of his deceased vendor; the records and papers 
relating to that estate, showing no controversy or proceeding of 
any kind in reference to the land, do not charge the mortgagee 
with constructive notice of any fraud on the part of the mortga- 
gor as against the creditors of the insolvent estate. Jb, 99, 

28. Sub-purchase with notice, from mortgagee without notice.—When a 
mortgagee occupies the position of a bona fide purchaser for value 
Without notice, a purchaser at a sale under the mortgage is 
equally entitled to protection, notwithstanding public notice of 
an adverse claim is given at the sale. Jb. 99. 

29. Claim of exemption as against mortgage.—A mortgage on growing 
crops, executed by the decedent in his life-time, is paramount to 
the widow’s right of exemption; and if she pays the mortgage 
with the proceeds of the crops, it is thereby satisfied and extin- 
guished, and its assignment to her confers no rights. Skinner 
v. Chapman, 876. 

30. Mortgage of homestead; payment by widow with borrowed money. 
A mortgage on the homestead having been executed by the dece- 
dent in his life-time, if the widow receives funds sufficient to pay 
the debt, which she uses for other purposes, and then pays the 
mortgage debt with borrowed money, taking an assignment of 
the mortgage to herself, and afterwards foreclosing it by a sale 
under the power; she thereby acquires, as against the heirs and 
distributees, nothing but the naked legal title, the mortgage 
debt being paid and extinguished. Jb. 376. 

31. Same; when heirs and distributees may come into equity.—The sur- 
viving wife having paid off a mortgage on the homestead lands, 
under circumstances which made the payment enure to the ben- 
efit of the estate, taking an assignment of the mortgage to her- 
self, and acquiring a conveyance from the nominal purchaser at a 
sale under the power therein contained, the husband’s children 
by his first marriage may maintain a bill in equity against her 
versonal representative and children, to remove the cloud on the 
title, and to have theirrights in the property declared and estab- 
lished. Jb. 376. 

NEGLIGENCE. 

1. Care and diligence required of railroad companies, in matter of ma- 
chinery furnished to employees.—A railroad company is not re- 
quired to warrant the perfection of its machinery or appliances, 
nor to insure its employees against injury from boiler explosions, 
or other like accidents. It is only bound to use due care and 
diligence—that is, the care and diligence which a man of ordinary 
prudence, engaged in a like business, would exercise for his own 
protection and the protection of his property—first to furnish a 
safe and suitable engine, and then to io it in that condition. 
L. & N. Railroad Co. v. Allen’s Adm’r, 494. 

2. Negligence vel non, as question of law or fact.—In cases of doubt, 
where the facts are disputed, or where different minds may rea- 
sopably draw different conclusions trom the same undisputed 
facts, the question of negligence vel non is a question of fact for 
the determination of the jury; but, when the facts are undis- 

. puted, and the inference to be drawn from them is clear and cer- 
tain, it is a question of law for the decision of the court. Jb. 494. 

3. Latent defects in machinery; liability of employer for injuries to 
workman.—-For injuries suffered from the explosion of an engine, 
caused by a latent defect, which was not visible or capable of dis- 
covery by the closest inspection from within or without, and 
which was in fact not known to the railroad company or any of 
its servants, the railroad company is not liable to an action at the 
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suit of a workman who is injured, unless it was guilty of negli- 
gence in failing to discover the defect. Jb. 494. 


Same; negligence of fellow-workman.—The injury having occurred 


prior to the passage of the act approved February 15th, 1885 (Sess. 
Acts 1884-5, p. 115), changing the rule as to the liability of the 
employer to one of his servants for injuries resulting from the 
negligence of other fellow-servants; the fact that a circumstance 
pointing to the defect was discovered, a few hours before the ex- 
plosion, by other workmen, who failed to report it, would not 
render the company (or employer) liable. Th. 494. 


Burden of proof as to negligence.—In an action against a railroad 


company by one of its employees or servants, to recover damages 
for injuries caused by the explosion of an engine, the onus of 
proving negligence is on the plaintiff, and it is not enough to 
prove the fact of injury from the explosion; but the rule is dif- 
ferent when the action is brought by a passenger. Ib. 494. 


New inventions for machinery; railroad company not bound to adopt. 


A railroad company is not required, by its duty to its employees 
and servants, to adopt every new invention or appliance which 
may be useful in its business, and which may serve to diminish 
the risks to life, limb or property incident to its service ; it is suf- 
ficient to adopt such as are ordinarily used by prudently con- 
ducted roads, engaged in like business, and surrounded by like 
circumstances... Ih. 494. 


Tests of boilers by steam and hydraulic pressure.—The application 


of the steam test for boilers being shown to be neither practicable 
nor generally approved, on account of its danger; and the hy- 
draulic test, as shown by the evidence, being extraordinary and 
rarely used, except when engines are first put in use, or fail to 
work well, or when they are overhauled periodically ; the failure 
of the railroad company to have either or both of these tests ap- 
plied to the defective boiler, does not authorize the imputation of 
negligence. Jb. 494. 


8. Same.—Nor can negligence be imputed to the railroad company, 


NON 
1 


9 


on account of the failure to apply the hydraulic test to the engine, 
when it was last overhauled at the shops, about ten months be- 
fore the explosion, when the evidence shows that the defect had 
only existed from two to six months. Jb. 494, 


-CLAIM. 
What claims are within statute-—Under the statute of non- 


claim (Code, § 2597), contingent claims, which may never 
accrue, are required to be presented within eighteen months af- 
ter they have accrued; but a claim which is payable on the 
death of a third person, though payable in the future, is an abso- 
lute and unconditional claim, since death is an event which must 
happen. Farris v. Stoutz, 130. 


Same.—-When a widow is entitled to a life-estate in certain prop- 


erty under the will of her deceased husband, and, on her second 
marriage, her husband is allowed to receive the proceeds of the 
property sold under an order of the Probate Court, his liability 
to the remainder-men is a claim against his estate which must 
be presented to his personal representative within eighteen 
months after the grant of letters, although it is not payable until 
after the death of the tenant for life. Jb. 130. 


3. Same; how taken advantage of.—The statute of non-claim, as a de- 


fense, is as available to the heirs or distributees as to the per- 
sonal representative ; and it may be taken by demurrer to a_ bill 
in equity, when the demand therein asserted is prima facie, 
within the statute, and no presentation is averred, nor facts ex- 
cepting it from the statute. Jb. 130. 
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OFFICERS. 
1. Who is ‘‘officer of the State.’’—A special deputy, employed and au- 


thorized by the sheriff to execute a particular process, is ‘“‘an 
officer of the State’’ within the meaning of the statute against re- 
sisting an officer in the execution of process (Code, § 4137) ; in the 
construction of which statute, the court declines to follow the 
dictum in Kavanaugh v. The State, 41 Ala. 399. Andrews v. The 
State, 483. 


OVERRULED CASES. 


10. 


. Boggs v. Price, 64 Ala. 514, overruled by Williamson v. Baker, 590. 
. Driggers v. Cassady, 71 Ala. 529, limited and explained by Watson 


v. Kent, 602. 


. Goodlett v. Hansell, 66 Ala. 151, disapproved in Loeb v. MeCullough, 


533. 


. Jackson v. Durr, 59 Ala, 206, overruled in effect, though not men- 


tioned, in Adams vr. Wellborn & Thornton, 489. 


Kavanaugh v. The State, 41 Ala. 399, not followed in Andrews v. 


The State, 483. 


Meyer v. Sultzbacher, 75 Ala, 423, overruled in Loeb & Bro. v. Ma- 


nasses, 555, 


Sherry v. Brown, 66 Ala. 51, explained and limited in Toenes v. 


Moog, 558. 


Steele v. Kinkle, 3 Ala. 352, disapproved and overruled in Adams v. 


Thornton & Wellborn, 489. 


Tompkins v. Nichols, 53 Ala. 197, disapproved and overruled in Ad- 


ams v. Thornton & Wellborn, 489. 


Turner v. Kelly, 70 Ala. 85, overruled in Loeb v. McCullough, 533. 


PARTITION. 


1. In Probate Court; what irregularities will not invalidate sale, when 


collaterally assailed.—In decreeing a sale of property for partition, 
the Probate Court is a court of statutory and limited jurisdiction, 
and every fact necessary to sustain its jurisdiction must affirma- 
tively appear on the face of the proceedings; yet, when the pro- 
ceedings have ripened into a decree and sale, and they are col- 
laterally assailed, a liberal construction will be given to the peti- 
tion or application, by which the proceedings were initiated ; and 
if, when thus construed, its averments are sufficient to sustain 
the fy song oye of the court, subsequent irregularities will not 
invalidate the proceedings. Whitlow v. Echols, 206. 


2. Same; what petition sufficient to sustain decree when collaterally as- 


sailed.—The petition being filed by an administrator and two 
other persons, and alleging that they are the joint owners of the 
land ‘in the following proportions of interest—the estate of said 
E. owns an undivided half interest in and to the same, and the 
said E. C. and J. N. the remaining undivided half interest in and 
to the same’’—-this averment is sufficient (Code, § 3948), when 
the proceedings are assailed collaterally, to sustain the jurisdic- 
tion of the court to decree partition as between the decedent’s 
estate and the other two petitioners. Jb. 206. 


3. Same.—If the petition shows on its face that there is a person in 


interest who is not named and brought in as a party, it is fatally 
defective, and the proceedings founded on it wil be held void for 
want of jurisdiction, even when collaterally assailed; but, when 
the fact is shown only by evidence dehors the record, it does not 
affect the validity of the sale, so far as the interest of the parties 
named is concerned. Jb. 206. 
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4. In equity.—A_ court of equity has original jurisdiction to decree 
partition of lands between tenants in common; but, in the ab- 
sence of legislation, it has no jurisdiction to decree a sale of lands 
for partition, without the consent of an adult party in interest. 
Lyon v. Powell, 351. 

5. Same.—When a court of equity has assumed jurisdiction of an 
estate, and it becomes necessary to sell lands for distribution, the 
court will decree a sale, although some of the heirs are adults, if, 
under the same circumstances, a sale would be decreed by the 

a Probate Court; and on the same principle, it seems, when the 

* court has acquired jurisdiction to enforce a lien on the undivided : 
interest of one tenantin common, and a sale of the entire land is 
necessary to a final adjustment of all existing rights and equities, 
and will injure no one, a sale may be decreed; but the question, 
not being now presented, is not decided. Jb. 351. 

6. Foreclosure of mortgage, and partition.—A mortgagee of an undi- 

vided interest in lands may not, possibly, be entitled to institute 

proceedings for a partition before fo:eclosure; but he may file a 

bill for foreclosure, and have partition decreed in the same suit. 


Tb. 351. 
PARTNERSHIP. 
1. Conveyance of partnership lands, in name of partnership, by one 
i partner.—Where the legal title to lands stands in the name of a 


partnership, a deed executed by one partner, in the partnership 
name, is effectual to convey his individual interest, and operates 
by way of estoppel against him in a subsequent action against a 
sub-purchaser from his grantee. Elliott v. Dycke, 150. 

2. Action against partnership, and against partners individually; ser- 
vice of process, and recitals as to appearance; amendment of clerical 
misprision.—In an action against a partnership by its firm name 
only, process being served on one or more of the partners, a judg- 
ment may be rendered against the partnership, which will bind 
the joint property of all the associates (Code, § 2904); but, when 
the individual partners are named as defendants, though they 
are described as doing business under the partnership name, 
judgment can only be rendered against those who are served with 

\ process, and a recital of the appearance of the parties will be 

construed to apply only to those who are shown to have been 

served with process; and if judgment is entered against all, the 
error will be regarded as a elerical misprision, and will be 

amended at the cost of the appellants. Ladiga Saw-Mill Co. v. 

Smith, 108. : 

' 3. Plea of non est factum; when necessary.—In an action against the 

individual members of a partnership, describing them as doing 

business under the partnership name, and founded on a promis- 
sory note executed by one of the partners in the firm name; un- 
less the execution of the note is denied by a sworn plea (Code, 

§ 3036), it is admissible as evidence without any proof of its exe- 

cution. Jb. 108. 


PAYMENT. 


1. Application of payment.—-When a tenant, being indebted to his 
landlord for rent and advances, delivers cotton in general pay- 
ment, not directing the application of the proceeds, he loses the 

| right to make a subsequent application, and the landlord may ap- 
propriate the proceeds to either portion of the debt. Aderholt v. 
Embry, 185. 

2. Same; partial payment in cotton.—A written obligation for the de- 
livery of cotton, in payment of the purchase-money for lands, does’ 
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not create a lien on any particular cotton; and cotton being sub- 
sequently delivered by t the maker to the payee, its application is 
governed by the same rules which regulate general payments by 
a debtor to his creditor; it may be shown to have been applied, 
by agreement, to another indebtedness. Smith + Vaughan, 201. 

Presumption and proof of payment.—A_ legal presumption of 
payment does not arise from mere lapse of time, until after the 
apse of twenty years, without payment of interest, or any other 
recognition of indebtedness on the part of the debtor; yet posi- 
tive evidence of payment is not required, but it may be estab- 
lished by circumstances, such as would satisfy a jury that the 
continued existence of the debt was highly improbable; as in 
this case, where the vendor, though in necessitous circumstances, 
did not file his bill to enforce a lien on the land, until after the 
lapse of nineteen years from the date of the contract, and four- 
teen years after the death of the purchaser, and showed no excuse 
for his delay. Phillips v. Adams, 225. 

Relevancy of evidence on issue of payment vel non.—On the issue of 
payment vel non of a promissory note, for which the note sued on 
was pledged as collateral security, evidence as to the considera- 
tion of the note is not relevant or admissible. Wharton v. Thom- 
ason, 45. 

Payment and set-off ; burden of proof.—When payment and set-off 
are pleaded, the burden of establishing their truth rests on the 
defendant ; and when issue is joined on these pleas, with others, a 
charge instructing the jury, if they found the evidence to be in 
equilibrium, on any or all the issues presented, their verdict must 
be for 4 defendant, is properly refused. Brigham & Co. v. Car- 
lisle, 243. 

Right of retainer by executor or administrator, and presumed extin- 

uishment of debt; at common law, and under statutes.—At common 
on, an executor or administrator had the right to retain for his 
own debt out of any legal assets that came into his hands, in pre- 
ference to other creditors of equal degree ; and having this right, 
when assets came into his hands, which he might apply, the law 
made the application, and his debt was regarded as extinguished. 
But this principle is modified by the statutory provisions govern- 
ing the administration and settlement of estates, which restrict 
the rights and powers of executors and administrators, forbid any 
preference among debts of equal degree, and require an order of 
court for the sale of property before it can be applied to the pay- 
ment of debts; and caine these statutory provisions, if an ad- 
ministrator accounts fully for all assets that have come to his 
hands, not retaining for his own debt, nor exercising his statu- 
tory rights to procure a sale of the property, the heirs or devisees 
may set up the statute of limitations in defense of a suit to sub- 
ject the lands. Trimble v. Fariss, 260. 


PERJURY. See Crimixar Law, 80, 81. 
PLEADING AND PRACTICE. 


1. 


Action for rent of wife’s lands; whois proper party plaintiff.—When 
the rents, income and profits of the wife’s statutory estate are the 
mere incident of a suit for the recovery of the corpus, the action 
is properly brought in her name as sole plaintiff; but, when 
they are the subject of a separate suit, and accrue after marriage, 
the husband may recover them by action in his own name; and 
the fact that the lease was made by the wife dum sola does not 
affect his right of action. (Overruling Boggs v. Price, 64 Ala. 514.) 
Williamson v. Baker, 590. 
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2. Action for property conveyed by husband to wife.—A conveyance of 
»yroperty by the husband, to the wife directly, does not create in 
er any legal title, and is not available to support an action at 
law by the wife, but the action, if founded on the legal title, may 
be brought by the husband as trustee; ‘‘and when the recovery 
rests wholly on upholding and enforcing the equitable title or 
claim of the wife, resort must be had to a court of equity, which 
alone is competent to give effect to such conveyances.’’ Loeb & 
Bro. v. Manasses, 555, 

As 3. Action by principal on contract of agent—When an agent makes a 

‘. contract for the benefit of his principal, whose name is not dis- 
closed, the principal may sue on it in his own name. Bell v. Rey- 
nolds & Lee, 511. 

Statutory real action; who can recover in.—When several persons 
join as plaintiffs, in a statutory real action, all must recover, or 
none of them can. Whitlow v. Echols, 206. 

Death of one of two joint plaintiffs.—In an action on an injunction 
bond, brought by the two obligees jointly, if one of them dies 
pending the suit, it may be continued and prosecuted to judg- 
ment in the name of the survivor alone. Rosser v. Timberlake, 162. 

Amendment by striking out party defendart.—In an action against 
several defendants, founded on a cause of action which is joint, 
or joint and several, a discontinuance as to one who is served 

} with process, or an amendment striking him out as a party, ex- 
cept on some ground of personal defense, operates a discontinu- 
ance of the entire action. Jones v. Engelhardt, 505, 

Same.—In an action against two or more, on a joint cause of 
action, a recovery can not be had on proof of a separate contract 
made by each; but, in an action against two, if the complaint con- 
tains only the common counts, and the evidence shows a separate 
contract or liability on the part of one only, the name of the other 
may be struck out by amendment (Code, § 3156), or a discontin- 
uance entered as to him, without affecting the right to judgment 
against the first. Jb. 505. 

8. Amendment bringing in new defendant.—Ninety days being the pe- 
riod within which a statutory action must be brought to enforce a 
mechanic’s lien (Code, § 3454), if the action is commenced 
against the husband alone, and the wife is brought in as a de- 
fendant, by amendment, after the expiration of ninety days from 
the filing of the lien, the statute is a complete bar in her favor. 
Seibs v. Engelhardt, 508. 

9. Complaint, in action on policy of insurance.—-In an action on a policy 
of marine insurance, a complaint which fully complies with all 

' the requisites of the prescribed form given in the Code (p. 704, 
Form No. 16), is suflicient on demurrer, and it is not necessary 
that it should negative matters of defense, Phanix Insurance Co. 
v. Moog, 284. ‘ 

Complaint; joinder of counts against owner and contractor.—It is 
not a misjoinder of counts to unite both the contractor and owner 

i in the complaint of a material-man to enforce his lien. The whole 

proceeding is in the nature of a bill in equity for the enforcement 

of a lien on land, and all persons interested in the matter in con- 
troversy, or in the property sought to be subjected to the lien, are 
authorized to be made parties. The question is unaffected by the 
fact that the lien is worked out by a species of subrogation in one 


, case, and by personal liability in the other. Trammell v. Hud- 
DID 
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mon, 222. 

. Same; action for breach of speeial contract.—To maintain an action 
for the breach of a special contract, by which a railroad company 
bound itself, in consideration of a promise by the owner of lands 
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to convey to ita right of way through his lands, (1st) to pay him 
a specified sum of money, (2d) to establish a station or depot at 
or near a named road-crossing, (3d) to fence the track through his 
lands, (4th) to locate the house for the section hands at or near the 
station, and (5th) to appoint him agent for said station, to con- 
tinue him as such so long as he faithfully discharged the duties 
of the agency, and to pay him a salary as agent of $30 per month, 
should the business of the station justify the same, the plaintiff 
must aver that he made application for the agency; and to sup- 
port a claim to compensation at $30 per month, he must aver that 
the business of the station justified the payment of that sum. 
Evans v. C., 8S. & M. Railroad Co., 341. 

Same; action against railroad company; averment of time and place. 
In an action against a railroad conpany, to recover damages for 
injuries to live stock caused by the defendant’s cars or locomo- 
tives, the complaint must allege with reasonable certainty ‘‘the 
time when — the place where the killing or injury occurred’’ 
(Code, § 1711); but, where the complaint does not show that the 
injury was caused by the defendant’s cars or locomotives, the 
statute does not apply, and a complaint as at common law is suf- 
ficient. Railroad Co. v. Schafner, 567. 

Same; variance.—Under a complaint in the form prescribed for 
the non-delivery of goods by a carrier (Code, p. 703, Form No. 
13), a recovery can not be had on proof that they were de- 
livered ina damaged condition. S. & N. Ala. Railroad Co. v. 
Wilson, 587. 

Variance between affidavit and complaint, as to amount of debt.—A 
variance between the aflidavit and attachment and the complaint, 
as to the amount of the plaintiff's debt, can probably be taken 
advantage of only by plea in abatement ; al it is not available 
on error, after judgment by default. MeAbee v. Parker, 573. 

Demurrer; specification of causes.—When a demurrer is sustained, 
and no special causes are set out in the record, this court, acting 
on the presumption in favor of the primary court, will affirm, if 
there be any sufficient cause of demurrer; but, where special 
grounds are assigned, they alone will be considered. Sessions & 
Leary v. Boykin, 328. 

Pleading over, after demurrer sustained; error without injury.—Atter 
judgment on demurrer, pleading over is matter of right, and is 
not a waiver of the privilege of assigning the judgment on de- 
murrer as error in the appellate court, unless the party has had 
the benefit of the demurrer on the trial of other equivalent issues 
(Code, § 3007); but, where it appears that the defendant, after 
demurrers sustained to his original pleas, had the full benefit of 
the same defense under amended pleas, the ruling on the de- 
murrers, if erroneous, is error without injury. Jnsurance Co. v. 
Moog, 284. 

Plea of fraud.—At common law, it was necessary, in a plea aver- 
ring fraud, to state the facts constituting the supposed fraud ; and 
this rule is unchanged by the statutory provision (Code, § 2987), 
that ‘‘ the plea must consist of a succinct statement of the facts 
relied on.”’ Ib. 284. 

Pleading negligence.—General averments of negligence, whether 
in a complaint or a plea, are not sufficient, unless accompanied 
with a statement of the facts from which the conclusion of negli- 
gence follows. Jb. 284. 

Plea of fraudulent representation in procuring policy.—In an action 
on a policy of marine insurance, a plea which avers that, ‘‘ at the 
time said policy was obtained from this defendant, it was fraudu- 
lently represented to defendant that there was to be a much larger 
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quantity of goods placed on board of said vessel by said plaintiffs, 

for said voyage, than was shipped upon her by them for said 

voyage,’’ is defective on demurrer, because it does not allege the 
plaintiff’s agency or complicity in the fraudulent representation. 
Ib. 284. 

20. Plea of non est factum; when necessary.—In an action against the 
individual members of a partnership, describing them as doing 
business under the partnership name, and founded on a promis- 
sory note executed by one of the partners in the firm name; un- 
less the execution of the note is denied by a sworn plea (Code, 
§ 3036), it is admissible as evidence without any proof of its exe- 
cution. Ladiga Saw-Mill Co. v. Smith, 108. 

21. Plea of not guilty.—In ejectment, as in the statutory action in the 
nature of ejectment, the plea of not guilty is an admission of the 
defendant’s possession (Code, § 2963), and is equivalent to the 
consent rule. Swann & Billups v. Kidd, 173. 

22. Payment and set-off; burden of proof—Wheh payment and set-off 
are pleaded, the burden of establishing their truth rests on de- 
fendant; and when issue is joined on these pleas, with others, a 
charge instructing the jury, if they found the evidence to be in 
equilibrium, on any or all the issues presented, their verdict 
must be for the defendant, is properly refused. Brigham & Co. 
v. Carlisle, 243. 

23. Statute of frauds; when will be considered waived.—The statute of 
frauds must be specially pleaded, or it will be considered as 
waived. Ib. 243. 

24. Pleading statute as to license for retailing spirituous liquors.—When 
the action is founded on a note, which does not disclose that any 
part of the consideration is the price of such liquors, the statute 
(Code, § 1546) must be specially pleaded, and is not available 

1 under the plea of want of consideration, or failure of considera- 

tion; but the plea, though asserting a sale of spirituous liquors 
by retail without license, does not impose on the defendant the 
burden of proving the want of license. Rasberry v. Pulliam, 191. 

25. Misnomer.—The variance between the names Donnelly and Donly 
is not, as matter of law, sufficient to support a plea in abatement 
on the ground of misnomer. Donnelly v. The State, 453. 

’ 26. Plea puis darrein continuance.—In an action for the breach of a 
special contract, by which a railroad company bound itself, 
among other things, to fence its track through plaintiff’s lands, if 
a fence was built by the company after suit brought, and was ac- 
cepted by plaintiff in full satisfaction of that breach, this is only 
available under a sworn plea puis darrein continuance. Evans 
v. Railroad Co., 341. 

Argument of counsel; discretionary power of court to interrupt.—The 
court-has a discretionary power to require all legal propositions 
to be argued to the court, and not to thegjury ; and may properly 
interrupt counsel when reading from a text-book, and state that 

' the principle announced is not correct. Harrison v. The State, 5. 

28. Reading extracts from adjudged cases to jury.—Counsel may read to 
the jury, in the presence of the court, as part of their argument, 
extracts from the published decisions of this court, when perti- 
nent to the questions involved in the case, and containing correct 
expositions of the law. Stewart v. The State, 436. 


’ PUBLIC LANDS. 


1. Judicial notice of.—The premises conveyed being described in a 
deed as a subdivision of a section in ‘fractional township 
twenty (20) of *range thirteen (13),’’ the description is suffi- 
ciently certain and definite without adding the name of the 

45 
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county in which the lands lie, since the courts judicially know 
that there is but one fractional township answering the de- 
scription, and that it is situated in Randolph county. Webb v, 
Mullins, 111. 


See RatLroaps, 20, 21. 


RAILROADS. 


1. Executory contract for purchase of right of way by railroad company. 
A written agreement between a railroad company and the own- 
ers of certain town lots, through which the track of the railroad 
company had been laid without any legal proceedings to condemn 
the land; by which the company agreed to pay a specified sum 
of money, and to do certain grading and other work on the adja- 
cent lots of the owners, who, ‘in return,” agreed to “ give” 
the company the right of way through the lands, vests in the 
railroad company only an equitable title, leaving the legal title 
in the owners. [Tooper v. C. & W. Railwad Co., 213. 

2. Equitable estoppel.—A_ railroad company having constructed its 
road through plaintiff’s lands, without objection by him, under 
an executory contract for the purchase of the right of way, can 
not defeat an action of ejectment founded on his legal title, by 
proof of facts which would constitute an equitable estoppel. Jb. 
213. 

. Right of way for railroad; nature of, and how acquired.—The right 
of way for a railroad is an easement—an interest in the freehold; 
and it can only exist in grant, or by prescription. East Ala. Rail- 
way Co. v. T. & C. Rivers Railroad Co., 274. 

. Estoppel against purchaser of railroad; on whom binding, and to 
what extent.—The defendant corporation in this case, having ac- 
quired its possession and title to said railroad property from the 
corporation which bought from the plaintiff, is equally bound by 
the estoppel ; but this estoppel only extends to the five miles of 
road between Attalla and Gadsden, which had been surveyed, 
located, cleared and graded at the time said sale and purchase 
was made. As tothat portion of the road which lies between 
** Christopher’s Cut ’’ and the Coosa river, a gap of about one 
mile, the evidence does not show that plaintiff, at the time said 
contract of sale was made, had acquired the right of way, or had 
definitely surveyed and located the road, or was in possession by 
any visible marks of ownership; and even if the purchasing com- 
pany were estopped from denying that it acquired this portion of 
the road under its contract of purchase from plaintiff (which is 
not decided), the estoppel would not be operative against parties 
claiming under a mortgage executed by the purchasing yo gd 
before the contract was made, but after said company had lo- 
‘ated and graded this part of the road as a portion of its own line. 
Th. 274. * 

5. Care and diligence required of railroad companies, in matter of ma- 
chinery furnished to employees.—A railroad company is not re- 
quired to warrant the perfection of its machinery or appliances, 
nor to insure its employees against injury from boiler explosions, 
or other like accidents. It is only bound to use due care and 
diligence—that is, the care and diligence which a man of ordinary 
prudence, engaged in a like business, would exercise for his own 
protection and the protection of his property—first to furnish a 
safe and suitable engine, and then to keep it in that condition. 
L. & N. Railroad Co. v. Allen’s Adm’ r, 494. 

6. Latent defects in machinery; liability of employer for injuries to 
workman.—-For injuries suffered from the explosion of an engine, 
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raused by a latent defect, which was not visible or capable of dis- 
covery by the closest inspection from within or without, and 
which was in fact not known to the railroad company or any of 
its servants, the railroad company is not liable to an action at the 
suit of a workman who is injured, unless it was guilty of negli- 
gence in failing to discover the defect. Jb. 494. 

Same; negligence of fe low-workman.—The injury having occurred 
prior tothe passage of the act approved February 15th, 1885 (Sess. 
Acts 1884-5, p. 115), changing the rule as to the liability of the 
employer to one of his servants for injuries resulting from the 
negligence of other fellow-servants; the fact that a circumstance 
pointing to the defect was discovered, a few hours before the ex- 
plosion, by other workmen, who failed to report it, would not 
render the company (or employer) liable. Jb. 494. 

New inve ntions for machinery; railroad company wot hound to adopt. 
A railroad company is not required, by its duty to its employees 
and servants, to adopt every new invention or appliance which 
may be useful in its business, and which may serve to diminish 
the risks to life, limb or property incident to its service; it is suf- 
ficient to adopt such as are ordinarily used by prudently con- 
ducted roads, engaged in like business, and surrounded by like 
circumstances. J. 494. 

Tests of boilers by steam and hydraulic pre ssure.—The application 
of the steam test for boilers being shown to be neither practicable 
nor generally approved, on account of its danger; and the hy- 
draulic test, as shown by the evidence, being extraordinary and 
rarely used, except when engines are first put in use, or fail to 
work well, or when they are overhauled periodically ; the failure 
of the railroad company to have either or both of these tests ap- 
plied to the defective boiler, does not authorize the imputation of 
negligence. Ib. 494. 

Same.—Nor can negligence be imputed to the railroad company, 
on account of the failure to apply the hydraulie test to the engine, 
when it was last overhauled at the shops, about ten months be- 
fore the explosion, when the evidence shows that the defect had 
only existed from two to six months. Jb. 494. 

Burden of proof as to negligence.—In an action against a railroad 
company by one of its employees or servants, to recover damages 
for injuries caused by the explosion of an engine, the onus of 
proving negligence is on the plaintiff, and it is not enough to 
prove the fact of injury from the explosion; but the rule is dif- 
ferent when the action is brought by a passenger. Jb. 494. 

Action against, for injuries to stock; averment of time and place.—In 
an action against a railroad company, to recover damages for in- 
juries to live stock caused by the defendant’s cars or locomotives, 
the complaint must allege with reasonable certainty ‘‘ the time 
when and the place where the killing or injury occurred ’’ (Code, 
§ 1711); but, where the complaint does not show that the injury 
was caused by the defendant’s cars or locomotives, the statute 
does not apply, and a complaint as at common law is sufficient. 
S.& N. Ala. Railroad Co v. Schafner, 507. 

Demand ; when unnecessary.—A demand and refusal being only a 
method of proving a default, and the law not requiring a useless 
thing, an action may be maintained against a carrier for the 
loss of goods, without proof of a demand at the place of destina- 
tion, when the evidence shows that the goods never reached that 
place. L. & N. Railroad Co. Vv. M yer, 597. 

Liability as carrier for goods cons:qgned beyond terminus of route. 
When a common carrier receives goods consigned to a place be- 
yond the terminus of his own line, and does not limit his liability 
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by express contract, he assumes the duty and obligation to de- 
liver them safely at the place of destination, and is liable for a 
loss occurring on any part of the route. Jb. 597, 

Same ; limitation of liability by express stipulation.—The carrier 
may, by express contract, limit his liability to losses or damage 
occurring on his own route; but such limitation must be shown 
to have been brought to the notice of the consignor, and to have 
been accepted by or acquiesced in by him. Jb. 597. 

Same.—lIf the consignor, contemporaneously with the delivery of 
the goods to the carrier, receives a bill of lading limiting the 
liability of the carrier to losses occurring on his own route, ‘* pos- 
sibly he would be conclusively presumed to have read it, - and 
to have acquiesced in it;’’ but this principle does not apply, 
where it is shown that the carrier, receiving the freight for the 
entire route, made out a bill of lading, which, being incomplete 
as to the amount of the charges, was not delivered to the con- 
signor at the time, but was afterwards forwarded to him by mail 
at the place of destination. Ib. 597. 

Liability of carrier for goods ecrried at ‘owner's risk.’"-—When_ loss 
or damage to goods occurs while they are in the custody of the 
carrier, though carried at ‘‘owner’s risk,’’ the carrier must make 
at least a prima facie showing that it was not caused by his neg- 
gence. S. & N. Railroad Co. v. Wilson, 587. 

Implied admission of injury, by failure to deny.—When compensa- 
tion is demanded of a railroad company for damages to goods 
transported, and the demand is refused on the ground that the 
goods were carried at the ‘‘owner’s risk ;”’ this is a circumstance 
from which the jury may infer a waiver of all other grounds of 
defense, and an admission that the goods were damaged while in 
possession of the carrier. Jb. 587. 

Variance; loss of goods, and damage.—Under a complaint in the 
form prescribed for the non-delivery of goods by a carrier (Code, 
p. 703, Form No. 13), a recovery can not be had on proof that 
they were delivered in a damaged condition. Jb. 587. 

Title of purchaser to lands acquired from railroad company, under 
provisions of Debt Settlement Act.—Under the 19th section of the 
act approved February 23d, 1876, commonly called the Debt Set- 
tlement Act, such lands as ‘‘ had been sold by said railroad com- 

any [Alabama & Chattanooga] under the authority reserved to 
it by the act of February 11th, 1870,’’ were excepted from the op- 
eration of the deed to Swann & Billups as trustees, and ‘‘ the 
titles of all bona fide purchasers of any portions of said lands ac- 
quired under said authority ’’ were confirmed; but the act does 
not create any new title, nor confer a legal title on a purchaser 
from one who, without authority, assumed to act as agent of the 
railroad company, although he may invoke an equitable estoppel 
against the corporation from its knowledge and presumed ratifi- 
sation of the acts of such agent. Standifer v. Swann & Billups, 


Sale of lands by railroad company under act approved February 11, 
1870.—Under the provisions of the act approved February 11th, 
1870, ‘‘to loan the credit of the State to the Alabama & Chatta- 
nooga Railroad Company for the pnrpose of expediting the con- 
struction of the railroad of said company ’’ (Sess. Acts 1869-70, 
pp. 89-092), the right was reserved to the railroad company to 
sell any part of the lands in accordance with the terms of the 
grant by Congress, but with the proviso added, that ‘‘ the pro- 
ceeds of said sales shall be appropriated to the payment of the 
first mortgage bonds of said company ’”’ ($1); and by force of 
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this proviso, a conveyance by the corporation to its attorney, in 
payment of fees for professional services rendered, would convey 
no title, he being chargeable with notice of the trust. Jb. 88. 


RECEIVER. See Cuancery, 20, 21. 


REFUSING TO TESTIFY BEFORE GRAND JURY. See Crimmar 
Law, 67. 


REMAINDERS. 


1. Bequest for life, with remainder over; rights of respective parties, and 
how enforced.—When property in which one person has an estate 
for life, with remainder over, is sold under an order of the Pro- 
bate Court, that court should not suffer the proceeds of sale to go 
into the hands of the tenant for life, but he should be left to seek 
redress in a court of equity, where he would be required to exe- 
cute a suitable bond for the protection of the remainder-men ; 
yet, if he is allowed to receive and use the money without objec- 
tion, and it can not be traced into any particular property pur- 
chased by him, the remainder-men may assert in equity a pecun- 
iary demand against his estate. Farris v. Stoutz, 120. 

2. Rights of life-tenant and remainder-men in trust funds.—When mon- 
eys are bequeathed in trust, to be invested by the trustees in good 
stocks, or in loans secured by bond and mortgage, the income to 
be paid to the testator’s two daughters during life, with remain- 
der to their children, if any, and remainder over in default of 
children, it is the duty of the trustees to preserve the principal 
of the trust fund for the benefit of the remainder-men, paying the 
interest only to the tenants for life; and any surplus of accruing 
interest during the minority of the tenants for life, in excess of 
their maintenance and education, becoming a part of the princi- 
pal, should be preserved in the same way. Milhous v. Dunham, 
48, 

RETAILING SPIRITUOUS LIQUORS. See Croat Law, 88-93; 
LICENSE. 


RIPARIAN RIGHTS. See Cnancery, 3, 4. 
SEARCH-WARRANT. 


1. Afidavit for search-warrant.—An affidavit for a search-warrant, 
which states that the person making it ‘‘ has lost seed-cotton, 
taken from off his farm, and he thinks it has been carried to the 
pens of M., P. and 8. on C.’s farm, and that he has some small 
pieces of paper in the cotton with the figure 5 on them,’’ does 
not show a statutory ground for issuing the writ (Code, §§ 4006- 
07); and if the warrant, following the affidavit, states only the 
same facts, it is void on its face, and the officer executing it is a 
trespasser. Counts v. Harlan, 551. 

2. Forthcoming bond for property.—In executing a search-warrant, the 
officer is required to take possession of the property therein 
described, and to carry it before the magistrate who issued the 
writ (Code §§ 4005-21); and he has no authority to leave it with 
the person in whose possession it is found, taking a forthcoming 
bond for it. Jb. 551. 


SET-OFF. 

1. Against witness-certificate.—A_ witness-certificate, not being com- 
mercial paper, is subject in the hand of an assignee, when trans- 
ferred after maturity, to a set-off which was available against the 
witness himself. Campbell & Wright v. Conner, 211. 
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Same..—Witness fees in a civil suit, being taxed as costs, are 
merged in the judgment, and may be collected under execution 
for the benefit of the witness (Code, § 3140); and a cross demand 
which the party summoning the witness may have against him, 
not being available as a set-off in the action at law, may be estab- 
lished as a set-off in equity, on proof of the witness’ insolvency 
when the claim acerued. Jb. 211, 

At law, or in equitu; what demands are available. —At law, adebt due 
from the plaintiff, to the defendant as administrator, is not avail- 
able as a set-off against an individual debt, the debts not being 
due in the same right; nor is it available as a set-off in equity, if 
the plaintiff is solvent and sui juris, so that a personal judgment 
against him would be effective; but, if the plaintiff is insolvent, 
or a married woman, against whom a personal judgment can not 
be rendered, a court of equity will set off the two demands 
against each other. Farris & MeCurdy v. Houston, 250. 

Burden of proof.—When payment and set-off are pleaded, the bur- 
den of establishing their truth rests on defendant; and when 
issue is joined on these pleas, with others, a charge instructing 
the jury, if they found the evidence to be in equilibrium, on any 
or all the issues presented, their verdict must be for the defend- 
ant, is properly refused. Brigham & Co. v. Carlisle, 243. 


SHERIFF. 


R. 


Deputy is “ officer of the State.’—A special deputy, employed and 
authorized by the sheriff to execute a particular process, is ‘an 
officer of the State’ within the meaning of the statute against re- 
sisting an oflficer in the execution of process (Code, § 4137); in 
the construction of which statute, the court declines to follow the 
dictum in Kavanaugh v. The State, 41 Ala. 399. Andrews v. The 
State, 483. 


SOLICITOR. 


1. 


* 
~ 


Ls 


4. 


5. 


Appointment of deputy.—Under the statute authorizing the appoint- 
ment of a ‘‘competent attorney to act in the solicitor’s place,” 
when that officer is absent, or disqualified to aet (Code, § 775; 
Sess. Acts 1878-9, p. 42), the appointment must be made by the 
court while in session, and must be entered of record; and it can 
only be proved by the record. Joyner v. The State, 448. 

Solicitor’s signature to indictment.—The legal evidence of the verity 
of an indictment is its return as a true bill by the grand jury, as 
shown by the signature of the foreman; and the signature of the 
solicitor is not essential to its validity. Jb. 448. 

Same.—An indictment will not be struck from the files because it 
is not signed by the solicitor, his signature not being essential to 
its validity. Cvross v. The State, 430. 

Deputy-solicitor’s appearance before grand jury, and signature to in- 
dictment.—An indictment will not be struck from the files, on 
motion, because it was drafted by the deputy-solicitor, nor be- 
‘ause he appeared before the grand jury during their investiga- 
tion of the case. Ih. 430, 

Evidence before grand jury; legality and sufficiency of.—An_ indict- 
ment will be quashed, on motion, when it is shown that the wit- 
ness before the grand jury, on whose testimony it was found, was 
sworn by a person who was acting as special solicitor, and whose 
appointment was void. Joyner v. The State, 448. 


STALE DEMANDS. See Cuancery, 34. 
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STATUTES. 


1. Repeal by implication.—The repeal of statutes by implication is not 
favored, but is only allowed when the two statutes are in irre- 
concilable conflict, and a reasonable field for the operation of 
each can not be found; and if effect can be given to a part of the 
old statute, without violating any of the provisions of the new, 
the repeal is only partial. Abernathy v. The State, 411. 

. Effect of statutes on pending suits.—Jurisdiction is generally deter- 
mined by the status of the law and facts as they exist when the 
suit was instituted; and it may admit of doubt, whether an in- 
junction, rightful in all respects when issued, should be defeated 
by a statute subsequently enacted, giving a remedy at law. Far- 
ris & MeCurdy v. Houston, 250. 

Statutory provisions as to form and requisites of deed.—The statute 
dispensing with the necessity of a seal, and giving effect to in- 
struments in writing according to the intention of the grantor 
(Code, § 2948), being remedial, must be liberally construed, in 
order to suppress the mischief intended to be remedied, and to 
effectuate the purpose and intent of the law-makers; but, being 
also in modification of the common law, its operation will not be 
extended by construction. Webb v. Mullins, 111. 


SUBSTITUTION OF LOST RECORDS. 


1. Statutory provisions.—The statutory provisions authorizing the 
substitution of the record of any judgment or judicial pro- 
ceeding which has been lost or destroved (Code §§ 855- 
58), are cumulative to the inherent power which the court pos- 
sesses by virtue of its original and B sated jurisdiction. -Ward v. 
The State, 455. 

2. Record copies and evidence.—It is not necessary that the notice 
of the motion shall state the evidence which will be offered, 
but the substitution may be made upon the best evidence that 
ean be adduced, if satisfactory to the court; and when copies of 
the lost record and proceedings are attached to the notice, verified 
by the affidavit of the clerk, and oral evidence in addition is of- 
fered, which is not set out, this must be held to be satisfactory 
and sufficient to authorize the substitution. Jb. 455. 

3. Same; sufliciency of original judqment.—On motion to substitute 
the lost record of the conviction and proceedings in a criminal 
case, no question can arise as to the sufliciency of the proceedings 
to sustain the original judgment. Jb. 455, 


SUNDAY. 


1. Verdict on Sunday.—A verdict may be received on Sunday, and 
judgment be entered on it on the nextday. Chamblee v. The 
State, 466. 


SUPERSEDEAS. See Bonns, 4, 5, 8. 
TAX-COLLECTOR. 


1. Official bond; liability under statutory provisions.—The statutory 
provisions prescribing the duties of tax-ecllectors, requiring them 
to pay into the treasury the moneys collected as taxes in funds of 
the same character as received, and prohibiting their use or con- 
version of the moneys collected (Code, §§ 414, 503, 4265, 4275), 
are not reconcilable with the theory that the collector is a debtor, 
and liable absolutely for the public moneys collected, and show 
that he occupies a relation analogous to that of bailee; yet not 
of an ordinary bailee for hire, but, on considerations of public 
policy, charged with the highest degree of care and diligence— 


to 


— 
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TAX-COLLECTOR—Continued. 


such as a very cautious and prudent man exercises in respect to 
the most important matters. The State v. Houston, 576. 


2. Same; loss by robbery.—lt the collector, having exercised the high- 


est degree of care, diligence and vigilance to prevent loss, is 
robbed of the public moneys by irresistible force, which he could 
not have foreseen or guarded against, this constitutes a good de- 
fense to an action on his official bond ; but, if the money of which 
he was robbed was not the same money which he had collected, 
or if he had committed an official default by his failure to pay the 
money into the treasury as by law required, such robbery would 
be no defense. Jb. 576. 


3. Same; monthly payments into treasury, and excuse for not making. 


In requiring the tax-collector to make monthly payments into the 
treasury, it is not contemplated that he shall carry it to the capi- 
tal in person; hence, his personal illness, disabling him to travel, 
does not excuse his default, unless he was thereby prevented 
from providing for the safe transmission of the money. Jb. 576. 


4. Same; making payments to county superintendent.—lt is the duty of 


the tax-collector, having to pay a warrant to the county superin- 
tendent, either to carry or to send the money to the county-site, 
where the superintendent kept his office ; but, if he carried more 
than the sum necessary to pay the warrant, he would be guilty of 
negligence. Ib. 576. 


33. Declarations of party as evidence for him.—The declarations of the tax- 


collector, detailing the circumstances of his robbery, not consti- 
tuting a part of the res gestz, are not competent evidence for him 
and his sureties, when sued on his official bond. Jb. 576. 


TAXES. 


1. Sale of lands for unpaid taxes; jurisdiction of court.—Under the 


Y 


3. 


4. 


statute ny 2h February 12th, 1879, providing for the sale of 
lands for delinquent taxes (Sess. Acts 1878-9, p. 1), the powers 
conferred on the Probate Court are special and limited; and to 
sustain a decree of sale, the record must affirmatively show juris- 
diction, both of the subject-matter and of the person.—Carlisle 
v. Watts, 486. 


Same; notice.—The statute requires that notice, the form of which 


is prescribed, must be served upon the owner, his agent or rep- 
resentative, or left at his residence; or, if the owner is unknown, 
oris a non-resident, must be given by publication; and such 
notice is preliminary and essential to the jurisdiction of the per- 
son. Ih. 486. 


Same; notice to decedent’s estate.—After the death of the owner, the 


notice must be given to his heirs, or to his personal representa- 
tive; and a notice addressed to his estate, and left at his former 
residence, confers no jurisdiction to order a sale, when it is 
shown that he had died many years before, that his estate had 
been finally settled and distributed, and that the lands were, at 
the time of the assessment, in the possession of purchasers from 
his heirs. Jb. 486. 


Acts of Feb. 12th and 13th, 1879, relating to sale of land for de- 


linquent taxes.—The act approved February 13th, 1879, entitled 
**An act relating to land sold for payment of taxes,’’ being of later 
date than the act approved February 12th, entitled ‘‘An act to 
provide for the sale of land and other real estate for delinquent 
taxes, and the redemption thereof’? (Sess, Acts 1878-9, pp. 3-8, 
8-9), necessarily supersedes and repeals it, so far as there is any 
conflict between the two. Watsonv. Kent, 602. 


Same; conclusiveness of judgment ordering sale.—Under the said 


statute of February 12th, 1879, as construed in Driggers v. Cassady 
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TAX ES—Continued. 


(71 Ala. 529), where lands have been judicially condemned to the 
payment of taxes by a judgment of the Probate Court rendered 
in conformity to the provisions of the statute, the record prima 
facie showing jurisdiction, such judgment is conclusive on the 
tax-payer, as a general rule, and can not be impeached on any 
ground which would have been a good defense against its rendi- 
tion; but, under the later statute, the tax-payer may, notwith- 
standing the judgment, show that the taxes had been paid. 
Ib. 602. . 

6. Sale of property under decree in chancery; lien for municipal taxes. 
When lands are sold, under a decree in chancery, subject to all 
liens and incumbrances held by persons who are not parties to 
the suit, a lien for municipal taxes assessed and unpaid is not 
affected by the sale, and payment thereof can not be claimed out 
of the proceeds of sale. The State v. Vincent, 233. 

7. Sale under execution; payment of taxes out of proceeds.—On a sale of 
property under execution, the sheriff is required to pay the tax- 
collector of the county, out of the proceeds of the sale, all the 
taxes due to the State or county (Code § 419) ; but the statute has 
no application to municipal taxes. Jb. 233. 


TRIAL OF RIGHT OF PROPERTY. 


1. Who may maintain statutory claim suit—When an attachment 
or execution against the husband is levied on personal prop- 
erty which he has conveyed directly to the wife, he can not 
maintain a statutory claim suit for it in his own name as trustee 
for her. (‘‘The expression in Meyer v. Sultzbacher, 75 Ala. 423, 
was not necessary to the decision of the case, and can not be 
considered as having established a rule of practice.’’) Loeb & 
Bro. v. Manasses, 555. 

2. Affidavit and bond of claimant.—In a statutory claim suit, whether 
commenced before a justice of the peace or in the Circuit Court, 
the affidavit and bond required of the claimant are jurisdictional, 
and can not be dispensed with by consent of parties, express or 
implied. Mobile Life Insurance Co. v. Teague, 147. 

. Same; judgment against claimant, on withdrawal of claim.—The 
claimant having made neither affidavit nor bond in the justice’s 
court, and having failed to give any bond in the Circuit Court, to 
which the case was removed by appeal, and having withdrawn 
his claim, by consent of the court; the court has no jurisdiction 
to render judgment against him for the value of the property, nor 
any other judgment, except, perhaps, for costs. Ib. 147. 

4. Form of judgment, on verdict for plaintiff ; amendment of judgment. 
On the trial of a statutory claim suit, the issue being found in fa- 
vor of the plaintiff in execution, the judgment should be, not that 
he recover the property or its assessed value, but that the prop- 
erty is subject to the execution; but this, being a clerical mis- 
prision, and amendable in the court below, will be corrected by 
this court at the costs of the appellant. Parker v. Wimberly, 64. 

5. Forfeited claim bond; surrender of part of property.—On a statutor 
trial of the right of property in and to a stock of goods, on which 
an execution was levied, verdict and judgment being rendered 
against the claimant, if only a part of the goods are surrendered 
to the sheriff, the condition of the claim bond is forfeited, and it 
is the duty of the sheriff to return it forfeited (Code, §3344) ; and 
the forfeited bond becomes a statutory judgment against the obli- 
gors, for the amount of the original judgment, with interest there- 
on, not exceeding the value of the goods as assessed by the jury. 
Munter v. Leinkauff & Strauss, 546. ie 
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TRIAL OF RIGHT OF PROPERTY—Continued. 


6. Same; surrender of goods after expiration of thirty days.—If, after 


the expiration of thirty days, some of the goods are restored to 

the sheriff, and other goods of like kind in lieu of the residue, 

and are sold by him, notwithstanding the return of the bond for- 

feited, the amount realized by the sale is a payment and dis- 

charge, pro tanto, of the liability of the obligors, and available on 

_— for a supersedeas of the statutory execution against them. 
b. 546. 


7. Same; claim of exemption to surrendered goods, or proceeds of sale. 


The plaintiff may rebut or reduce the claim to a credit for the 
proceeds of the goods so surrendered and sold, by showing that 
one of the defendants in the judgment has successfully asserted 
a claim of exemption to a part of the goods embraced in the 
levy; but, if the claim of exemption is interposed before the for- 
feiture, and successfully maintained, this would, pro tanto, exon- 
erate the obligors. Jb. 546. 


TROVER. 


1. When mortgagee may maintain action.—When the mortgagor, being 


in possession before default, and having the right of posses- 
sion under the terms of the mortgage, sells the entire property 
to another, who has notice, either actual or constructive, of the 
mortgage, the purchaser acquires only the interest of the mort- 
gagor, and holde subject to the mortgage; but the mortgagee, 
while he may maintain a bill in equity to prevent a threatened 
removal of the property, or a special action on the case for the 
injury to his lien, can not maintain an action of trover before de- 
fault, not having the right of possession until then. Heflin & 
Phillips v. Slay, 180, 


TRUSTS. 


Loan of trust funds, secured by mortgage, not changing character of 
Junds.—A loan of trust funds by a testamentary trustee, secured 
by mortgage on lands, does not change the character of the funds, 
nor.constitute an investment in realestate: the debts are choses in 
action representing money, and are subject to the provisions of 
the trust. Milhous vr. Dunham, 48. 

Misapplication of trust funds by trustee; notice to person dealing with 
him.—When trust funds are misapplied by a trustee, the person 
dealing with him having knowledge of the character of the funds, 
the latter can assert no rights under the transaction, as against 
the beneficiaries of the trust ; and if he was also acting in a fidu- 
ciary character, as guardian for an infant ward, his ward is also 
chargeable with notice, and can claim no benefit under the trans- 
action, nor enforce it against the beneficiaries of the trust. Jb. 48. 

Purchase of lands hy husband, in name of wife; right of children to 
enforce conreyancc.—When the husband purchases lands for the 
benefit of his wife, taking the obligation of the vendor to make 
title to her, though paying the purchase-money with his own 
funds; and, after paying the purchase-money, deposits the writ- 
ten obligation with the vendor, as security for a new loan to him- 
self; the wife (and after her death her children) may compel a 
conveyance of the legal title by the vendor. Morris ve. Hanson, 
230. 


VENDOR AND PURCHASER. 


1. Executory contract for purchase of right of way by railroad company. 


A written agreement between a railroad company and the owners 
of certain town lots, through which the track ef the railroad had 
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VENDOR AND PURCHASER—Continued. 


been laid without any legal proceedihgs to condemn the land ; 
by which the company agreed to pay a specified sum of money, 
and to do certain grading and other work on the adjacent lots of 
the owners, who, ‘‘in return,’’ agreed to ‘‘ give’? the company 
the right of way through the lands, vests in the railroad company 
only an equitable title, leaving the legal title in the owners. 
Hooper v. C. & W. Railway Co., 213. 

2. When title passes by delivery.—On a contract for the sale of chattels, 
when there is an agreement that they shall be counted, weighed, 
measured, or separated from a larger bulk, before dominion over 
them is turned over to the purchaser, the sale is not complete, 
and the title does not pass, until the count, weighing, measure- 
ment, or separation takes place; but a sale may be complete 
without these formalities, and even without an agreement as to 
the price, when such is the understanding or agreement of the 
parties, and it is consummated by delivery. Aderholt v. Em- 
bry, 185. 

3. Fraud in purchase of goods; burden of proof as to notice by sub- 
yurchaser.—In an action of trover for the conversion of goods, 
beoughes by the vendor against a sub-purchaser from the original 
fraudulent purchaser, the plaintiff having proved that the latter 
obtained the goods with the fraudulent intent of not paying for 
them, the onus is on the defendant to show a purchase for value 
by himself; but he is not required to go further, and disprove 
notice of the fraud on the part of the original purchaser. Roswald 
vr. Tmbs & Co., 315. 

4 Fraudulent sali of goods; off r to reseind hy purchaser.—When a 
sale of goods is made with a fraudulent intent on the part of an 
insolvent debtor, the purchaser not participating in the fraud, 
and having no notice of such intent, actual or constructive, until 
after the contract is complete, he acquires a good title by his pur- 
chase, and is not required to offer to reseind on discovery of the 
fraud. Shealy & Finn v. Edwards, 176. 

5. Sale of goods by insolvent debtor to creditor; validity as against other 
creditors.—A sale of his entire stock of goods by a failing or in- 
solvent debtor, at a fair and reasonable valuation, in absolute pay- 
ment and satisfaction of a bona fide debt, no interest or benefit 
being reserved to himself, is not fraudulent as against his other 
creditors; and the payment of an additional sum of money by 
the purchasing creditor, the estimated difference between the 
amount of his debt and the value of the goods, does not render 
the transaction fraudulent, when it is shown that the money was 
paid under an express stipulation that it should be applied in 
payment of the debt due to another bona side creditor, and that it 
was so applied. Rankin & Co. v. Vandirer & Co., 562. 

6. What passes under sale of ‘ goods, wares and merchandise,”’—Under 
a sale of ‘‘all my stock of goods, wares, and merchandise in my 
store,’’ an iron safe will pass to the purchaser, if such was the 
intention of the parties atthe time, Jb. 562. 

7. Sale and conveyance of leased premises.—An absolute conveyance 
of lands by the lessor, before the expiration of the term for which 
they are leased, the purchaser having notice of the lease, passes 
to him only the reversion, which is all the estate of the grantor; 
and the legal effect of the conveyance can not be varied by proof 
of parol agreements, prior or contemporaneous. Ala. Gold Life 
Insurance Co. v. Oliver, 158. 

8. Adverse possession by purchaser or sub-purchaser.—When a _ pur- 
chaser of land, under an executory contract, is let into possession, 
not having paid the purchase-money, nor received a conveyance, ’ 
his possession becomes adverse when he pays the purchase- 
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VENDOR AND PURCHASER—Continued. 


money, and not before; but, if he sells and conveys to a third 
person, who pays the stipulated price, and is placed in possession, 
the possession of such sub-purchaser is adverse to the original 
vendor, and will ripen into a title under the statute of limitations, 
although the first purchaser never paid the purchase-money, and 
never acquired any title. Beard v. Ryan, 37. 

9. Vendor's lien; partial payment in cotton.—A written obligation for 
the delivery of cotton, in payment of the purchase-money for 
lands, does not create a lien on any particular cotton ; and cotton 
being subsequently delivered by the maker to the payee, its ap- 
plication is governed by the same rules which regulate general 
ee by a debtor to his creditor; it may be shown to have 

een applied, by agreement, to another indebtedness. Smith v. 
Vaughan, 201. 

10. Waiver of vendor’s lien.—On a sale of lands, the purchaser havin 
executed and delivered his two notes for the agreed price, an 
re-sold one-half of the land at an increased price, he and the sub- 
purchaser executed and delivered to the vendor their joint note, 
payable on the same day the last of the original purchaser’s notes 
matured; and the vendor thereupon executed and delivered to 
each of them a deed for one-half of the land, and a receipt for 
their joint note, reciting therein that it was held as collateral 
security for the original notes, which were retained by him, and 
was to be sold by him, if default should be made in their pay- 
ment, and the money applied to their payment and satisfaction, 
the balance, if any, to be paid over to the purchaser; and all 
these papers were dated and executed on the same day. Held, 
that these facts showed a waiver of the vendor’s lien. Carroll v. 
Shapuard, 358. 

11. Vendor's lien; when stale demand.—A vendor’s lien on land, when 
no conveyance to the purchaser is executed, does not become a 
stale demand until the lapse of twenty years after the sale. Phil- 
lips v. Adams, 225, 

12. Same; presumption and proof of payment.—A legal presumption of 
»ayment does not arise from mere lapse of time, until after the 
foxes of twenty years, without payment of interest, or any other 
recognition of indebtedness on the part of the debtor; yet posi- 
tive evidence of payment is not required, but it may be estab- 
lished by circumstances, such as would satisfy a jury that the 
continued existence of the debt was highly improbable; as in 
this case, where the vendor, though in necessitous circumstances, 
did not file his bill to enforce a lien on the iand, until after the 
lapse of nineteen years from the date of the contract, and four- 
teen years after the death of the purchaser, and showed no excuse 
for his delay. Phillips v. Adams, 225. 

13. Vendor's lien on land purchased by married woman; agreement to erect 
buildings as part consideration.—On a purchase ot lands by a 
married woman, ihe vendor retaining the legal title, and execut- 
ing to her a bond conditioned to make title on payment of the 
agreed sum in money, and the erection of certain designated im- 
provements on the land; the recited consideration being the 
money agreed to be paid, ‘‘and the further consideration and 
agreement ’”’ to erect the buildings; such agreement to erect the 
buildings, whether oral or written, imposes no personal liability 
on her, and creates no lien for its performance; and while a court 
of equity will charge the land with the payment of the purechase- 
money, as stipulated, the vendor’s only remedy for the failure to 
erect the buildings is a refusal to execute a conveyance until they 
have been erected, MeDonald v. Elyton Land Co., 382, : 
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14. Same; acceptance of note for additional sum, in lieu of agreement to 
erect buildings.—In such case, the purchaser not having the money 
to complete the erection of the specified building, and desiring to 

b obtain money by a mortgage on the property, which she could 

not do until she had an unincumbered title; if the vendor there- 

upon accepts her note for an additional sum of money, in lieu of 
the agreement to erect the buildings, or in satisfaction of its 
breach, and executes a conveyance to her, the new note does not 

constitute a lien or charge on the land. Jb. 382. 

1 15. Same; new note signed by husband, without authority of wife-—Such 
new contract being made by the husband, without the authority 
of the wife, and her name signed by him to the note jointly wit 
his own, the contract and the note are nullities as to her, and no 
lien or trust on the land arises by implication of law. Jhb. 382. 

16. When mortgagee is purchaser for value, and entitled to protection. 
When a mortgage is given to secure an antecedent debt which is 
extended, and another debt contemporaneously contracted, the 
mortgagee is a purchaser for value; and he is entitled, as a bona 
fide purchaser, to protection against any trust or fraud on the part 
of the mortgagor in the acquisition of the mortgaged lands, of 
which he had no actual notice, nor knowledge of facts sufficient 
to charge him with constructive notice. Whitfield v. Riddle, 99. 

17. Constructive notice, as implied from recitals of deed.—Where the 
mortgagor’s deed from his vendor shows that the legal title to the 
lands is in the heirs of the decedent, from whose administrator 
said vendor purchased, and that a part of the purchase-money is 
still unpaid, the mortgagee is chargeable with notice of the heirs’ 
right to enforce a lien on the land, and can not claim protection 
against them; but these recitals would not charge him with no- 
tice of any fraud in the transaction between the mortgagor and 
his vendor by which the lands were acquired. Jb. 99. 

Lis pendens, as constructive notice.—Lis pendens is constructive no- 
tice only while the suit is pending, and does not affect a pur- 
chaser from one of the parties after the termination of the suit. 
Ib. 99. 

19. Constructive notice, as implied from records and papers in matters of 
insolvent estate.—The mortgagor having been bound as surety on 
his vendor’s notes for the purchase-money, and, on his subse- 
quent purchase of the lands, assuming the payment of these 
notes, Dut afterwards filing the paid notes as Pix against the 
insolvent estate of his deceased vendor; the records and papers 
relating to that estate, showing no controversy or proceeding of 
any kind in reference to the land, do not charge the mortgagee 
with constructive notice of any fraud on the part of the mortga- 
gor as against the creditors of the insolvent estate. Jb. 99. 

20. Sub-purchase with notice, from mortgagee without notice.—When a 
mortgagee occupies the position of a bona fide purchaser for value 
without notice, a purchaser at a sale under the mortgage is 
equally entitled to protection, notwithstanding public notice of 
an adverse claim is given at the sale. Jb. 99. 


VENUE. See Criminat Law, 30. 
VERDICT. See Criminat Law, 103, 104; EsectMent, 9. 
WITNESS. 


1. Competency of party as witness, in action by or against administra- 
tor, as to transactions with, or statements by decedent.—Where the 
administrator of the deceased wife is a party defendant to a suit _ 
between the children of the deceased husband, relating to prop- 
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erty which is claimed as belonging to the estate of each, one of 
the plaintiffs is not competent to testify as a witness to any trans- 
action with, or statement by the deceased wife (Code, § 3058), 
unless called to testify by the opposite party. Skinner v. Chap- 
man, 376. 

Same.—On application for an order to sell lands, by the administra- 
tor of an insolvent estate, the decedent’s occupation of the lands 
may be proved by the testimony of the personal representative 
who makes the application for the sale, such evidence not falling 
within the prohibition of the statute (Code, § 3058) as to trans- 
actions with and statements by a deceased person, whose estate 
is interested in the result of the suit. Meadows v. Meadows, 240. 

Husband and wife as witnesses for each other.—On principles of 
public poliey, the wife is not a competent witness for her husband, 
when on trial in a criminal prosecution, although the defendant 
is now allowed to testify for himself. Donnelly v. The State, 452. 

Same.—Under an indictment against two persons for living to- 
gether in adultery (Code, § 4184), the husband of the woman is 
not a-competent witness for the man, when both are on trial to- 
gether under the plea of not guilty. Birge v. The State, 435. 

Same; as witnesses against each other.—On principles of public 
policy, all communications between husband and wife which 
do not upon their face appear to be public, or intended to 
be so, are shielded from public scrutiny as evidence, and neither 
‘an testify as to such communications when the interests of the 
other are involved; and in criminal cases, the subsequent disso- 
lution of the marriage relation, by decree of divorce, does not af- 
fect the principle, nor remove the incompetency. Owen v. The 
State, 425. 

To what witness may testify.—A witness may testify to a person’s 
appearance, as ‘‘ He looked excited ;’’ but not to the impression 
made on his own mind, as ‘‘ He impressed me with the belief 
that his robbery was real.’’ The State v. Houston, 576. 

Same.—A witness can not be allowed to testify that one of the 
parties to a difficulty, in stopping the defendant a few nights be- 
fore the difficulty, did so with the intention of provoking a 
difficulty. Harrison v. The State, 5. 

Statements of defendant as witness.—The defendant, testifving asa 
witness for himself, can not be permitted to state his motive, in- 
tention, or mental status; as, that he ‘‘ was in a fright,’’ when he 
crossed the street just before the difliculty; or, that he ‘‘ did not 
come to town that morning with any purpose to engage in a diffi- 
culty, or to get into trouble with any of the W.’s,’’ the family of 
the deceased ; the general rule applying, which forbids a witness 
to state his motive, belief, intention, or state of mind, when secret 
and uncommunicated, Stewart v. The State, 436, 

Same.—In making his statement to the jury, as authorized by the 
statute (Acts 1882-3, pp. 3-4), the defendant may state the fact 
that he had had a_ previous difficulty with one of the parties en- 
gaged in the fatal rencounter, and the general nature of that difli- 
culty, as trivial or grave; but he can not state the details or par- 
ticulars of it, and he may be interrupted by the court when 
attempting to state them, Harrison v. The Siate, 5. 

Examination of defendant as witness.—Where several persons are 
jointly indicted and tried, and each avails himself of the statutory 
privilege of testifying as a witness (Sess. Act 1884-5, p. 139), he 
thereby becomes subject to examination and cross-examination 
as any other witness; and each has the right to examine the 
others in his own behalf. Harris v. The State, 482. 
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11. Same; cross-examination.—When the defendant in a criminal case 
avails himself of the statutory privilege of testifying as a witness 
(Sess. Acts 1884-5, p. 139), he subjects himself to the test of 
cross-examination as to any matter connected with the transac- 
tion, or pertinent to the issue, and impeachment by evidence as- 
sailing his general character, or by proof of contradictory state- 
ments on other occasions; but he can not be cross-examined, 
against his objection, as to his connection with, or commission 
of other offenses, or matters which would unduly prejueice him 
in the minds of the jury,—as by asking whether he did not ‘‘be- 
long to the Jesse James gang.”* Clarke v. The State, 474. 

12. Examination of witness testifying as to character.—A witness, when 
called to testify to character, must testify to the person’s reputa- 
tion in the community, and not to particular facts or rumors af- 
fecting his reputation; but, on cross-examuination, a greater lati- 
tude as to details is allowed, and he may be asked what he had 
heard other persons say, or what he had himself said, at a par- 
ticular time and place, as to matters affecting the character of the 
person inquired about. Jackson v. The State, 471. 

Competency of witness to testify as to character.—When a witness 
states that he knew the character of the deceased, or other per- 
son inquired about, ‘‘in the upper portion of the neighborhood 
in which he lived, but not in the lower portion,’’ this does not af- 
fect his competency, but goes only to the weight or sufficiency of 
his testimony. Jb. 471. 

14. Impeaching witness.—The credibility of a witness can not be im- 

peached by proof of the declarations of third persons, not made 
in his presence. Clarke v. The State, 474. 

15. Impeaching witness by former deposition.—When a witness is cross- 
examined as to former statements made by him in a deposition, 
with a view to impeaching him, and it is shown that he can not 
read, the deposition may be read to him, or the parts thereof as 
to which he is interrogated. Phoenix Insurance Co. v. Moog, 284. 

16. Same.—In impeaching a witness by proof of former contradictory 
statements, which he denies, qualities, or explains, the impeach- 
ing witness may be asked whether he did not use the particular 
words imputed to him, or may be asked generally to state the 
conversation as it occurred; and if there is any material or sub- 
stantial discrepancy between the statements of the two wit- 
nesses, the testimony of the impeaching witness can not be ex- 
cluded. Jb. 284. 

Re-calling witness; what is revisable—A witness may be re-called, 
and re-examined as to the same matters concerning which he has 
already testified; but this is discretionary with the primary 
court, and its allowance or refusal is not revisable on error or 
appeal. Jb. 284. 

18. Objection to question and answer.—When a question is propounded 
to a witness on the stand, which calls for evidence prima facie 
relevant and legal, the refusal of the court to allow it is an error 
which will work a reversal, although the answer, or proposed 
answer of the witness, is not stated; but, where the question is 
so general and indefinite that the answer may as well be irrele- 
vant or illegal as relevant and legal, counsel must state the sub- 
stance of the proposed answer, so that the court may see its ma- 
teriality and legality, else error and injury are not shown. 
Ib. 284. 

19. Same.—When objection is made to a question, which is only illegal 
because it may elicit illegal testimony, and the answer is not set 
out, error and consequent injury can not be imputed to the allow- 
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ance of the question, since the answer may have been relevant, 
and even beneficial to the party objecting. Jb. 284. 

20. Examination before grand jury.—A witness is not a general informer, 
but the inquiry must be directed to the particular act, transac- 
tion, or imputed crime; and anything Sapens this, except in 
gaming cases, is unauthorized and inquisitorial; but, in such 
cases, the statute (Code, § 4210) authorizes the interrogation of a 
witness as to the facts within his knowledge, and he may be 
required to answer without specifying any act or transaction. 
Banks v. The State, 14. 

21. Same.—An indictment will be quashed, on motion, when it is 
shown that the witness before the grand jury, on whose testi- 
mony it was found, was sworn by a person who was acting as 
special solicitor, and whose appointment was void. Joyner v. The 
State, 448. 

2. Contempt by refractory witness before grand jury.—A witness before 
the grand jury, refusing to answer any lawful questions as to his 
knowledge of gaming within the county during the preceding 
twelve months, is guilty of a contempt, and also of a misdemean- 
or (Code, § 4136); and if he is brought before the grand jury at 
their request, by order of the court, being imprisoned under a 
criminal charge or sentence, he is equally subject to the penalties 
of the law as if he had been summoned by subpeena. Newsum 
v. The State, 407. 

Fees of witnesses.—The pay of the defendant’s own witnesses can 
not be computed as a part of the costs, for which additional hard 
labor may be imposed. Hill v. The State, 1. 

Same; when charge against fine and forfeiture fund.—lIt is only the 
fees of State witnesses who appear before the grand jury, or be- 
fore the court in which the indictment or prosecution is pending, 
that are entitled to be paid out of this fund; and the fees of wit- 
nesses who attend preliminary trials before a committing magis- 
trate, or applications for bail, are not within the provisions of the 
statute. Bilbro v. Drakeford, 318. ; 

. Same; in County Court of Macon county.—The County Court of 
Macon county having by statute concurrent jurisdiction with 
the Circuit Court for the trial of certain misdemeanors, the fees 
of State witnesses in criminal cases tried and determined by the 
County Court, in which the defendants were not convicted, and 
the costs not taxed against a prosecutor, are proper claims 
against the fine and forfeiture fund. Jb. 318. 

Witness fees; merger in judgment, and set-off against.—Witness fees 
in a civil suit, being taxed as costs, are merged in the judgment, 
and may be collected under execution for the benefit of the wit- 
ness (Code, § 3140); and across demand which the party sum- 
moning the witness may have against him, not being available as 
a set-off in the action at law, may be established as a set-off in 
equity, on proof of the witness’ insolvency when the claim ac- 
crued. Camphell & Wright v. Conner, 211. 

Witness-certificate; assignment of, and set-off against.—A witness- 
certificate, not being commercial paper, is subject in the hands 
of an assignee, when transferred after maturity, to a set-off which 
was available against the witness himself. Jb. 211. 








